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RESPONDENTS' MOTION FOR RECONSIDERATION OR CLARIFICATION
OF ORDERS DENYING MOTIONS TO EXCLUDE A WITNESS FOR

SANCTIONS. OR FOR LEAVE TO REOPEN DISCOVERY FOR
A LIMITED PURPOSE AND MOTION FOR LEAVE TO ADD AN EXPERT
WITNESS AND TO REOPEN DISCOVERY FOR A LIMITED PURPOSE

Respondents Basic Research, LLC; A.G. Waterhouse, LLC; Klein-Becker USA

LLC; Nutrasport, LLC; Sovage Dennalogic Laboratories, LLC; BAN, LLC; Dennis Gay;

and Daniel B. Mowrey; and Mitchell K. Friedlander l (collectively "Respondents ), by

counsel and pursuant to FTC Rule 3.22 , move for reconsideration or clarification of your

Honor s "Order on Motions to Exclude a Witness, for Sanctions, or for Leave to Reopen

, LLC; FnctionsDockeO0rerondents incorclude a Witness





If this Motion is not granted, in the alternative Respondents request that your

Honor clarify and affinn that the Orders referred-to above, do not stand for the

proposition that Dr. Heymsfield' s credibility is not gennane to an evaluation of his

testimony; otherwise the FTC lawyers may argue that issues gennane to credibility are

collateral. Erroneous material facts accepted in your Honor s Orders as true and the

omission of an evaluation of the aforementioned credibility issue warrants

reconsideration of those Orders. Moreover, because Dr. Heymsfield' s testimony is the

foundation for most claims alleged by the Commission in its Complaint, Respondents are

greatly prejudiced by not being afforded the opportnity to conduct a full inquiry into his

paricipation in the fraudulent studies identified in the course of his August 2005

deposition.

THE ORDERS ERR BECAUSE DR. HEYMSFIELD DID NOT
TESTIFY TRUTHFULLY REGARDING THE WITHDRAWAL OF
THE FRAUDULENT HEYMSFIELD/DARSEE STUDIES FROM
PUBLICATION

In the Order on Motion for Leave at 2 , your Honor writes:

Respondents assert that Complaint Counsel' s expert, Dr. Steven B. Heymsfield
did not list on his curriculum vitae six publications that Heymsfield co-authored
with John Darsee. These six publications were based on fraudulent data and
subsequently rescinded from publication due to the fraud, Respondents assert.

In that same Order at 2 , your Honor writes:

Complaint Counsel responds that Heymsfield has offered a bona fide explanation
for not identifying the studies co-authored with Darsee as published studies - that
Heymsfield understood that these studies had been withdrawn from publication
and that he believed it was appropriate to not list withdrawn studies.

Again, in the Order at 3 , your Honor writes:

Heymsfield, in a sworn declaration, has articulated a reasonable bona fide

explanation for not identifyng studies that he understood to have been withdrawn
from publication.



Again, in the Order at 3- , your Honor writes:

Complaint Counsel has provided a sworn declaration certifying that Complaint
Counsel was not aware that Dr. Heymsfield was listed as a co-author on studies
that had been published and later withdrawn from publication.

In each instance, as the Presiding Officer, your Honor predicates legal

conclusions on the reasonableness of Dr. Heymsfield' s failure to list publications that had

been withdrawn. As set forth in Respondent Friedlander s Motion, which his Honor

apparently did consider, this was clear error. Dr. Heymsfield' s admitted inclusion of co-

authorship publications that have no bearng on his qualifications as a witness in this

proceeding, and admitted exclusion of co-authorship publications that impeach his

credibility as a witness, was designed to suppress evidence.

In addition, not all of the studies were withdrawn by Dr. Heymsfield. In fact, Dr.

Heymsfield failed to withdraw the following study: Darsee JF, Fulenwider JT, Rikkers

, Ansley JD , Nordlinger BF, Ivey G, Heymsfield SB Hemodynamics ofLeVeen shunt

pulmonary Edema 194(2) Anals of Surgery 189-92 (1981) (abstract attached as Exhibit

C). Respondents respectfully submit that this clear error of material fact needs to be

corrected and considered by the Court in ruling on the Motions.

When responding to your Honor s August 11 , 2004, Order, Dr. Heymsfield failed

to provide Respondents with not just those publications that he asked be withdrawn but

also the publication that he did not ask be withdrawn: Darsee JF, Fulenwider JT, Rikkers

, Ansley JD, Nordlinger BF, Ivey G, Heymsfield SB Hemodynamics of LeVeen shunt

pulmonary Edema, 194(2) Anals of Surgery 189-92 (1981). Consequently, when

responding to your Honor s August 11 2004 Order, Dr. Heymsfield failed to provide

Respondents not just with those publications that he asked be withdrawn, but also the





II. DR. HEYMSFELD' S CREDIBILITY WAS NOT ADDRESSED IN THE
ORDERS , RESULTING IN MATERIAL PREJUDICE TO THE
PRESENTATION OF RESPONDENTS' DEFENSE

In Respondents ' respective motions , repeated factual discrepancies and evasive

testimony specifically were brought to the Presiding Officer s attention. For example

Respondents revealed 





Motion at 5. Thus



lead him to leave Emory University. He evasively testified by neither admitting nor

denying having told The Scientist that Emory University "asked me to leave." He

evasively testified that while an author is responsible for an entire article he is not

responsible for reading it! Those facts place at issue Dr. Heymsfield' s credibility to

opine as an expert witness. The issue of his credibility was created by his own

misconduct and evasive behavior when conITonted with the misconduct



not amount to material prejudice to the Respondents would be to disregard the

importance of credible evidence in the resolution of this proceeding. Respondents must

be afforded the opportnity to respond to opposing expert evidence that is not tainted

with fraud and deception. The tardy disclosure of Dr. Heymsfield' s participation in the

ITaudulent studies prevented the Respondents ITom fully exploring the extent of Dr.

Heymsfield' s involvement in the fraud. To preclude Respondents ITom presenting a

direct challenge to the credibility of Dr. Heymsfield and his role as a principal expert for

Complaint Counsel obstructs their right to conduct discovery and wage an adequate

defense.

Respondents therefore respectfully request that your Honor, as the Presiding

Officer in this Docket, address the credibility issue directly and reconsider the resulting

prejudice imposed on Respondents by the existing Orders. Respondents request that a

detennination be made, whether the issue of Dr. Heymsfield' s credibility, left unresolved

in the Order on Motion for Leave, warrants the grant of relief requested by Respondents

in the Motion for Leave.

CONCLUSION

Respondents respectfully request reconsideration of the Order on Motions to

Exclude a Witness, for Sanctions, or for Leave to Reopen Discovery for a Limited

Purpose, dated November 22 , and the Order Denying Respondents ' Motion for Leave to

Add an Expert Witness and to Reopen Discovery for a Limited Purpose, also dated

November 22 , and to grant Respondents the relief requested in those motions. It would

be prejudicial to the Respondents if the issue of Dr. Heymsfield' s credibility is deemed

collateral" or "irrelevant" to facts or opinions that may be presented if Dr. Heymsfield is



to be pennitted to testify, given the facts and documented circumstances presented in the

Motions.

Respectfully submitted
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ORDER GRANTING RESPONDENTS' MOTION FOR RECONSIDERATION OR
CLARIFICATION OF ORDERS DENYING MOTIONS TO EXCLUDE A WITNESS
FOR SANCTIONS. OR FOR LEAVE TO REOPEN DISCOVERY FOR A LIMITED
PURPOSE~ AND MOTION FOR LEAVE TO ADD AN EXPERT WITNESS AND TO

REOPEN DISCOVERY FOR A LIMITED PURPOSE

On December 6 , 2005 , Respondents filed a motion for reconsideration or clarification
pursuant to FTC Rule 3.22 of the November 22 2005 orders denying respondents motions to
exclude a witness, for sanctions or for leave to reopen discovery for a limited purpose; and
motion for leave to add an expert witness and to reopen discovery for a limited purpose.
Respondents demonstrated that the November 22 orders err by not addressing the material fact
that Dr. Heymsfield did not testify trthfully regarding the publication and withdrawal of the
:Iaudulent Heymsfield/Darsee studies. Respondents have also shown that they would be
materially prejudiced if Dr. Heymsfield is pennitted to testify. Accordingly, Respondents
motion for reconsideration is hereby GRANTED.

It is hereby ORDERED that Respondents ' motion for reconsideration shall be granted.

ORDERED:

Stephen J. McGuire
Chief Administrative Law Judge
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On appeal , the Federal Circuit, in Infineon II , affirmed- in-part, reversed- in-part, vacated- in-
part, and remanded the case to the district court. The Federal Circuit reversed and vacated
the JMOL on infringment claims. It also reversed the district court's denial of the
Respondent' s post- trial JMOL on the SDRAM fraud verdict. It affirmed the post-trial JMOL
grant on the DDRAM claims.

While the district court awarded attorney fees on the three independent grounds noted
above , on appeal Respondent only challenged the claim construction and fraud grounds for
the award and did "not contest the district court's holding of litigation misconduct" or make a
showing that the holding on this point was "clearly erroneous. " Infineon II , 318 F.3d at 1106.
In remanding the attorney (*6) fee award issue to the district court, the Federal Circuit held
that while litigation misconduct could alone justify the award of attorney fees by the district
court under !3 285 where attorney fees are awarded solely on the basis of litigation
misconduct

, "

the amount of the award must bear some relation to the extent of the
misconduct. " Id. The Federal Circuit summarized its position on the award of attorney fees
and litigation misconduct by Respondent as follows:

In sum , given this court's holdings on claim construction and fraud and the lack
of the apportionment between the award and the misconduct, this court vacates
the attorney fees award and remands to the district court. On remand , the
district court may consider whether Infineon remains a prevailing a party, and if

, whether an award is warranted. If the court determines that an award is
warranted , it will have the opportunity to set the amount of the award to redress
the litigation misconduct.

Id.

B. Crime-Fraud Exception Motion

On January 7 , 2003 , Complaint Counsel filed a Motion to Compel Discovery Relating to
Subject Matters as to Which Rambus s Privilege Claims were Invalidated on Crime- Fraud
Grounds (*7) and Subsequently Waived. In the motion , Complaint Counsel sought to obtain
documents for which Respondent asserted privilege for the time period after Rambus dropped
out of JEDEC in 1996. Complaint Counsel's motion focused on the doctrine of waiver, arguing
that Respondent opened the door to post -1996 documents by voluntarily producing pre-
1996 documents in litigation involving Hynix. n2

- - - - - - - - - - - - - - 

Footnotes - - - - - - - - - 

- - - - - -

n2 Rambus produced pre- 1996 documents without judicial compulsion to Hynix after losing
litigation on the identical issues in litigation involving Infineon and Micron. February 28 Order
at n. 1.

- - - - - - - - - - - - 

End Footnotes- - - - - - - 

- - - - - - -

Respondent filed its Opposition on January 21 , 2003. In it, Respondent claimed that the
doctrine of waiver could not serve as a basis for requiring it to produce documents after it
dropped out of JEDEC in 1996. Respondent claimed it had never voluntarily produced
documents for which it claimed privilege so no waiver could exist, stating that its production
of documents in prior litigation involving Hynix was a "de facto " compelled production (*8)
and that the production agreement between Respondent and Hynix preserved the privileged

https:/ /www.lexis.comlresearch/retrieve? - m=082b8df5504369a901 ab f63adf72955&csvc... 12/612005
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nature of the documents.

The February 28 Order issued by Judge Timony granted Complaint Counsel's motion and
permitted the requested discovery. The Order was not based on the waiver theory advanced
by Complaint Counsel. Rather, Judge Timony sua sponte based his ruling on the evidence of
record on Respondent' s conduct, and in particular on the resulting factual presumptions
contained in the February 26 , 2003 Order on Complaint Counsel's Motion for Default
Judgment. The February 28 Order concluded that this evidence and these factual
presumptions were a prima facie basis for concluding that Respondent was involved in
fraudulent conduct after June 1996 (when Respondent dropped out of JEDEC), and
therefore, the crime-fraud exception permitted discovery by Complaint Counsel of post-June
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For these reasons , Respondent' s Applications for Review for interlocutory appeal of the
February 26 and February 28 Orders are DENIED.

B. Reconsideration

In the alternative , Respondent requests the Court to reconsider and reverse the Orders in
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judgment remains final as to that issue -- "entire mandate (to be) read in toto" to determine
circuit court's intent concerning extent of vacatur); Cowgil v. Raymark Industries, Inc. , 832

2d 798, 802 (3d Cir. 1987)("When a court of appeals reverses a judgment and remands for
further consideration of a particular issue , leaving other determinations of the trial court
intact, the unreversed determinations of the trial court normally continue to work as an
estoppel. "); Solomon v. Liberty County, 957 F.5upp. 1522 , 1554-55 (N. D. Fla. 1997)(a
mandate only vacating part of a district court's decision is limited in nature and does not
nullify all prior proceedings); GAF Corp. v. Eastman Kodak Co.
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13. The intrduction of synchronous DRA offere a potentialy promising solution to the memory
bottleneck. Yet the success of synchrnous DRA depded importtly upon the ability of
the computer industr to adopt stadads governg the design and implementation of
synchronous DRA.

JEDEC

14. The JEDEC Solid State Technology Association ("JEDEC'') - origiy known as the Joint
Electron Device Engieerig Council, frm which the acronym JEDEC derives - is one of
several stadad-settg bodies afilated with the Electronic Industres Alance ("EIA"), a tre
association representig all segments of the electronics indus. As explained in JEDEC'
Manual of Organtion and Procedure (hereinafter, the "JEDEC Manual"), the organtion
priar pmpse and fuction is to "promote the development and stadation of terms
defitions, product charcteration, test methods, manufactug support fuctions and
mechancal stadards for solid state products.

15. Accordig to the JEDEC Manua, membership in JEDEC is frely avaiable to "(a)ny company,

organtion, or individual conductig business in the USA tht ... manufactues electronic

equipment or electrnics-related products, or provides electronics or electronics-related
services." To become a JEDEC member, an eligible company nee only submit an application,

pay membership fees, and agree to abide by JEDEC' s rues. JEDEC members, cUlently
numberig in excess of200, include many of the world' s top designers and manufactuer of
semconductors and related products, as well as many of the largest purchaers of such
products.

16. JEDEC's internl strctue consists of a Board of Directors (formerly known as the JEDEC
Council") and numerous operational commttees, subcommttees, and tak groups. Stadads

tyically are proposed, evaluated and formaled at the commttee or subcommttee level and

then presented for approval to the Board of Directors, which ha fial authority to approve or
disapprove all proposed stadards.

JEDEC Policies and Procedures
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requied that no stadad be drfted to include "patented items" - or "items and processes for
which a patent has been applied" - absent both

(1) a well-supported technca justication for inclusion of the patented item and

(2) express written assuce ITm the patent holder that a license to the patented
technology wi be made avaiable either "without compenstion" or under "reasonable
ten and conditions tht are demonstrly free of any unai discrition.

23. The JEDEC Manual, at leat since October 1993 , ha expressly provided tht the disclosure
and licensing obligations discussed above apply "with equal force" when JEDEC members
subsequent to the adoption of a stadad, discover new inormation about existig patent rights
- or otherwise obtain new patent rights - involvig that stadad. In such situtions, the JEDEC
member must make the same disclosues and provide the sae assurces as would be
requied if the member knew of such patent rights prior to adoption of the relevant stadad.

24. Faily interpreted the policies, procedures, and practices existig with JEDEC thoughout al
ties relevant herein imposed upon JEDEC member cert basic duties with regard to the
diclosue of relevant patent-related inormation and the licening of relevant patent rights:

Firt, to the extent any JEDEC member knew or believed that it possessed patents or
pendig patent applications tht might involve the stadad-settg work tht JEDEC
was undertg, the member was requied to disclose the existence of the relevant

patents or patent applications and to identify the asect of JEDEC's work to which
they related.

Second, in the event that technologies covered by a member s known patents or patent
applications were proposed for inclusion in a JEDEC stadard, the member was

reuir to state whether the technology would be made avaiable either "without
compenstion" or under "reaonable terms and conditions that are demonstrbly free of
any unai discriation." Absent the member s agreement to one of these two
conditions, the JEDEC rules would not allow the technology to be incorporated into a
proposed standard.

JEDEC Work Involving SDRA Standards

25. The JEDEC commttee responsible for overseeing the development of stadads relatig to
memory devices is known as the JC-42 Commttee on Solid State Memories ("JC-42"), which
has severa subcommttees, one of which is parcularly relevant for purses of the intat



complaint: the JC-42.3 Subcommttee on RA Devices ("JC-42.3"

26. Beging in or around 1990, JC-42.3 commenced work on stada relatig to the design
and architectue of synchronous DRA, referred to with JC-42.3 as "SDRA." JEDEC
members involved in the SDRA-related work of JC-42.3 have over tie included villy al
leadig memory designer, manufactuers, and users, whether based in the U.S. or abroad.

27. Dug 



subcommttee membership for approval though a formal ballotig process, puruat to
which wrtten balots were distributed and received by mai.

Votes were then tabulated at the subseqent meetig of the subcommttee, at which
tie member votig " " were required to explai their reaons for opposing the
proposal.

Techncally, a two-thds majority was required, but in practice proposals raely passed
without a consns of al votig member.

Individual proposals, once approved by JC-42.3 , were often held at the subcmmttee
level until a complete package of related proposas was ready to be forwarded to the
Council for fi ratication.

30. JEDEC's - specifically, the JC-42. 3 Subcommttee s - work on SDRA stadards contiues
today, and a thd-generation SDRA stadard, known as "DDR II " is expected to be
completed later ths year.

Rambus and Its Proprietary RDRA Technology

31. Rabus was founded in 1990 by two electrcal engieers, Mark Horowitz and Michael
Farwald, who together developed their own proprieta synchronous DRA architectue.
They naed the new arhitectue Rabus DRA, or simply "RDRA " and contrbuted the
technology to the new corpration upon its formation.

32. RDRA as originlly designed differed &om tritiona DRA architectues in severa ways
includg but not lite to the followig:

Firt, the RDRA architectue specified the use of many fewer bus lies th was
common in trditiona DRA design. Thus, RDRA was said to be a "narw-bus
arhitectue. By comparson to RDRA, trditional DRA incorprated what was
referred to as a "wide-bus" or "broad-bus" design.

Second, in the RDRA arhitectue, each bus lie was capable of carg thee tyes
of inormation essential to memory fuctionalty: (1) data (2) "addrss" inormation,
specifyg the location where needed data could be found, or should be placed 

memory; and (3) "control" inormtion, specifg, among other thgs, the relevant
command t



the RDRA bus was someties sad to be "multiplexed" or "trply multiplexed.

Thd, rather th trttg data, address, and control inonnation separtely, as was
common in a trditional DRA arhitetu, RDRA trmitted such inonnation
together in groupings, called "packets." For ths reasn, RDRA is also someties
refelTed to as a "packetized" system.

33. Though Rambus has designed and obtaed patents on, varous DRA-related technological
concepts or featues, Rabus does not itself manufactue such technologies, choosing instead
to licene its design for a fee to downtrea memory manufactuer. Begig in the ealy
1990s and contiuig though the present, Rambus ha sought to market and licene its
proprieta RDRA technology to manufactuers of computer memory and related products
includig a number of companes holdig membehip in JEDEC.

Rambus s '898 Patent Application and Its Progeny

34. On Apri 18, 1990, Rambus fied its fit DRA-related patent application with the United
States Patent and Trademark Offce ("PTO") - Application No. 07/510 898 (hereinafter

, "

the
898 application '). The application contaed a 62-page specifcation and 15 drwings, al

purortg to describe Rambus s DRA-related inventions. In addition, the ' 898 application
contaed 150 separte claim, each of which was lited to a natow-bus, multilexed
packetied DRA design.

35. Patents and patent applications consist of two pricipal par. The fit par is a wrtten
description, whereby the patent applicant (or, if the application issues as a patent, the patent
holder) describes the invention, though technca specifications and drwigs, in a maner that
would allow a person skied in the ar to which the invention applies to understad and practice
the invention without undue experientation. The second par of the patent or patent
application consists of one or more "clai" defig, or delieatig, the scope - or outer
bounds - of the patent holder s exclusive rights (or, in the case of an application, the exclusive
rights the applicant seeks to obta).

36. Becuse al 150 clais contaed in Rabus s '898 patent application were lited to 
llow-bus, multiplexed packetied DRA design though ths application Rabus was not
seekig - nor, absent amendment to the application, could it obtain - any patent rights
exceeg those litations.

37. In March 1992, Rambus broke out portons of its ' 898 application into 10 divisional patent
applications, each of which "claied priority back" to the ' 898 application and to its Apri 1990
fig date. Th origi' 898 application and these 10 divisiona applications, in tu gave rie



to numerous other amended diviiona, or contiuation patet applications - al techncally the
progeny" of the ' 898 application - and eventuy resulted in the issuce of numerous Rabus

patents.

The process of obtaing patents or "perfectig" patent clais, otherwise lmown as
patent prosecution, often involves amendig, dividig, or contiuig patent applications
on fie with the PTO.

Thugh an "amendment" to a pendig patent application, a patent applicant may delete
or alter cert claim contained in the pendig application, or may add new clai
whie at the sae tie retag the sae specifcation, drwings, and (to the extent not
amended or deleted) clai of the previously pending application.
A "divisiona" application is one tht cares out one of multiple ditict inventions frm a
prior application and see to obta patent rights over that distict invention, without
adding any new matter to the wrtten description of the invention described in the ealier
application.

A "contiuation" application is a second application, coverg the sae invention
described in a prior application, that is fied before the ealier application either issues
as a patent or is abandoned and, agai adds no new matter to the wrtten description
of the invention desribed in the eaer application.

Before issug any patent, the PTO fit seeks to detere whether the invention
claied in the relevant patent application is preceded by "prior art" - that is, by
preexitig inventions or other publicly lmown facts or inormation that demonstrtes the
lack of novelty in the invention for which a patent is sought.

Generally speag, determtions of whether prior ar exists in a given cae are made
by reference to the date on which the patent application is fied otherse lmown as the
priority date.

When a patent application is amended divided or contiued in the maner described
above, the patent applicat may "clai priority back" to an ealier-fied application-
thus beefittg frm the ealier fig date - but only if the amended diviiona, or
contiuation application "adds no new matter" to the wrtten description of the invention
descn'bed in the ealier application. As noted above, divisional and contiuation
applications, by defition, include no new matter not contaed with the ealier-
refereced application.

Subsequent amendments, divisionas, or contiuations claig priority back to an



ealier-fied patent application are someties sad to be with the sae "famy" as the
earlier-fied application, or otherwse are said to be the prior application s "progeny.

Thus, the fact that, as stated above, each Rabus patent application in the ' 898
famy" - or each of the '898 application s "progeny" - claimed priority back to the
898 application, mean tht of the patent applications in the ' 898 famy contaed

the sae specification and drwings as were contained in the ' 898 application itself In
fact, in each amended, divisiona, and contiuation patent application Rabus fied
claig priority back to the ' 898 application s Apri 1990 fig date, Rambus was
required to - and did - expressly wart to the PTO that the application added "
new matter" beyond what was contaed in the ' 898 application s 62-page

specification and 15 drwings.

38. Though al of the Rabus patent applications in the ' 898 famy contaed the sae
specification and drwings as the ' 898 application itself over tie Rabus sought to expand
the clai contaed with these applications in order to obtain patent rights extendig beyond
the naw-bus, multiplexed, packetied design inerent in the RDRA design. In other
words, in the coure of prosecutig the ' 898 famy of patent applications, Rambus made a
conscious effort to withdrw the narw-bus litations contaed in the origi application
clai, and thereby sought to signficantly expand the scope of its potential patent rights, whie
sti cligig to the ' 898 application s Apri 1990 priority date.

Rambus s Initial Involvement in JEDEC

39. Even before Rabus was formally incoIprated in ealy 1990, its founders outlied a strtegy
whereby, in an effort to obta high royalties for RDRA, they would seek to establish
RDRA as the actul or de facto industr stadard.

40. Parly with th goal in mid, Rabus attended its fit JEDEC meetig in December 1991 , and
it offcialy joined the organtion shorty thereaer. Althoug JEDEC was conductig other
potentialy relevant work at tht tie, of parcular relevance to Rambus was the work then
underway with the JC-42.3 Subcommttee, which was in the process of developing a fit
generation of stadads for SDRA. From December 1991 though December 1995
Rabus representatives regularly attended JC-42.3 meetigs.

41. Though Rabus attended its last JC-42.3 meetig in December 1995, it remained a member of
JEDEC, and contiued to receive offcial mags and other inormtion ITm JEDEC, unti June
1996, when it formally withdrw ITll the organtion.

Rambus



45.



48.

49.

statements, in a maner tht afected the tig, but not the core substace, of Ram bus
scheme. For intace, although Rabus s '898 application was pedig at the tie these
statements were wrtten, not Wlti1996 was Rambus - though a separte application claig
priority back to the ' 898 application - able to obtain its fit patent broad enough to argubly
cover aspects of the wide-bus DRA architectue incorprated into the JEDEC stadads. In
addition, Rabus ultiately elected to wait Wltilate 1999, after DRA manufactu and
their customers had become "locked in" to the JEDEC stadads, before seekig to enorce its
patents agait memory manufactuers producing JEDEC-compliant SDRA.

46. Aside &om such tig issues, the Rabus busines plan quoted in 









bee accomplished thugh us of alterntive DRA-related technologies available at the tie
these stdads were developed At a mium, there would have been lUcertty at tht tie
regarg the potential to identi or develop feaible alternative technologies. In either event,
had Rambus disclosed to the JC-42.3 Subcommttee that it possessed pendig patent
applications purorting to cover - or tht could be amended to cover - prograble CAS
latency and burt lengt technologies in a wide-bus synchronous DRA architectu, such
disclosures liely would have impacted the content of the SDRA stadads, the term on
which Rabus would later be able to license any pertent patent rights, or both.

63. Phas lock loop ("PLL") and delay lock loop ("DLL") are closely related technologies, both of
which are used to synchronie the intemal clock tht govern operations with a memory chip
and the system clock that reguates the tig of other system fuctions. The fonner, PLL
synchronies the two clocks by adjustig the intemal clock's frequency to match the system
clock' s frequency, wherea the latter, DLL, achieves synchronition by delayig the internal
clock. "On-chip" PLIJDLL refers to the approach of placing these technologies on the
memory chip itself as opposed to the altemative approach of placing these technologies on, for
intace, the memory module or the motherboard - the latter being known as "off-chip
PLLIDLL.

64. Beging in September 1994, Crisp obselVed presentations and other work in the JC-42.3
Subcommttee involvig proposa to 







applications that pmported to cover, or were being amended to cover, both (1) technologies
included in aldy publihed JEDEC stadards, and (2) additional technologies then being
consider for inclusion in futu JEDEC stadads. Moreover, the episode that gave rise to
Rabus





additiona applications that Rabus believed could be amended to cover such technologies
without the addition of any new matter. Rabus never disclosed thes critica facts to JEDEC.

Rambus s Withdrawal from JEDEC

81. In December 1995, Vihcent leared o:t and discussed with Anthony Diepenbrock, an in-house
Rabus attorney, the Commssion s proposed consent order in In re Dell Computer
Corporation
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(H) ere are our issued patent numbers, you decide for yourelves what does and does not
inge. (See Paragraph 75 above.

85. The lit of 23 Rabus patents attched to ths letter consisted of 21 u.s. and two foreign (one
Taiwanese and one Isreli) patet numbers, with no accompanyig explantion.

Of the 21 U.S. patents on the lit, five fell with 





SDRA and RDRA with DDR SDRA for cert high-end uses. Cuent projections



96. With the signg of the Hitachi licee, combined with the seven additiona licenes diussed
above, Rabus had succeeded in obtaing licees coverig roughy 50% of total worldwide
production of synchronous DRA technology. At curent market prices for SDRA, such
licenses entitle Rabus to royalties in the rage of $50-1 00 mion pe yea, a number tht
could incre signficantly in the event Rabus were to prevai in the ongoing litigation and
secur licenes from the remaig manufactuers of SDRA. Indeed under such
circumstaces, Rabus s SDRA-related patent rights could allow Rabus to extrct royalty
payments well in excess of a bilon dollar from the DRA indus over the life of the patents.

97. In Augut 2000, Rabus fied suit agait another DRA manufactuer - Ineon - in feder
distrct cour in Virgia, acusing Ineon of patet ingement. Ineon later asered
varous affative defenses and counterclai. In Apri 2001 , the case proceeded to tral
retig in a jur fidig of fiud agai Rabus relatig to its involvement in the stda-
settg activities of JC-42.3 and a legal rug tht Rambus s patents were not inged by
Ineon s use of the SDRA stadads. These and other legal issues are curently pendig on
appeal before the u.s. Cour of Appeals for the Federa Circuit, which heard ora arguent
June 3 2002. (Ineon s antitrt clai agait Rabus was dissed due to a techncal
failure of proof concerng the relevant geogrphic maret. Ths rug ha not bee appeed.

98. Also in Augut 2000, Rambus itself was sued in feder distct cour in Caorna, by another
DRA manufactuer - Hyn - seekig a declartory judgment tht its maufactue and sae of
JEDEC-compliant SDRA did not inge Rabus s patents. In addition to seekig
declartory relief, Hyn accuses Rabus of, among other thgs antitr violations, unai
competition, and breach of contrct. Meawhie, Rabus counterclaied allegig patent
ingement, and the sut was subsequently stayed pendig a rug by the Feder Ciruit in the
lnfineon litigation.

99. In a second sut fied agait Rambus in Augu 2000, in feder distrct cour in Delaware
another major DRA manufactur - Micron - seeks a declartory judgment tht its
manufactue and sae of JEDEC-compliant SDRA does not inge Rambus ' s patents. 
addition to seekig declartory relief, Micron accuses Rabus of monopolition, attempted
monopolition, fiud, and ineqtable conduct. As in the Hynix suit, Rabus ha asserted
counterclais againt Micron, accusing it of patent ingement, and the sut ha been stayed at
leat for pwposes other than discovery, pendig resolution of the lnfineon appeal.

100. In the lnfineon, Hynix and Micron lawsuts combined Rabus ha asserted tht a dozen or
more of its patents have been inged thugh the production and sae of JEDEC-compliant
SDRA by these the companes. Each of the patents upon which Rabus has sued stems
from, and claim priority back to, Rambus s ' 898 application.
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106.

Upon inonnation and belief, Rabus also possesses additiona patents and patent applications
some claig priority back to the ' 898 application, tht it ha not yet sought, but could in the
futue seek, to enforce agait memol) manufactuers proucing JEDEC-compliant SDRA
absent issuace of the relief requested below.

In addition to the foregoing, Rabus is involved in other litigation in varous foreign countres
relatig to foreign patents tht cover, or pmport to cover, many of the sae DRA-related
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order to address or solve issues, or problems, tht arse in the coure of developing such chips.
The altertive technologies avaiable to addrs a given teclmcal issue arsing in the coure of
synchronous DRA design together may comprise a separte, well-defied product maret.
At leat four such marets are relevant for pwpses of the intat complaint, includig the
followi:

The maret for technologies used to specify the lengt of tie - or "latency" period -
between the memory s receipt of a read request and its release of data correspondig
with the request (hereinfter, the "latency technology maret"). Th market includes
prograble CAS latency and any altertive technologies that may be ecnomicaly
viable substitutes for the use of prograble CAS latency in sychronous DRA
design

The maet for technologies used to specify the number of ties inormation (data) is
trmitted between the CPU and memory - i. e. the "burt lengt" - associated with a
single request or inction (hereiner, the "burt lengt technology maret"). Ths
maret includes prograble burt lengt and any altertive technologies tht may
be ecnomicaly viable substtutes for the use of prograble bur lengt in
synchronous DRA design.

The maret for technologies used to synchrnie the internal clock tht gover
operations with a memory chip and the system clock tht reguates the tig of other
system fictions (herein, the "clock sychroniation tehnology maket"). 
market includes on-chip DLL technology and any alternative technologies tht may be
economicaly viable substitutes for the use of an on-chip DLL in synchronous DRA
design

The maret for technologies used to accelerate the rate at which data are trmitted
betwee the CPU and memory (hereinafter, the "data acceleration technology
market"). Ths market includes dua-ege clock technology and any alternative
technologies tht may be ecnomically viable substtutes for the use of a dua-ege
clock in synchrnous DRA design.

Technologies used in the design of synchronous DRA chips, to solve separte but related
design issues, may be viewed as economic complements. The complementa natue of such
design technologies is evidenced by, among other thgs, the fact that they someties are
licensed together in a package, as is the case with respect to the patented Rabus technologies
encompassed by each of the aforementioned product markets. Where such close relationships
exit among a group of technologies, al of which ar necessa inuts into the design or
manufactue of a common downtrea product, one may appropriately defie a product
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The foregoing conduct by Rabus, durg and afer its involvement in JEDEC's JC-42.3
Subcommttee, ha materially caused or thtened to cause substatial han to competition
and wi, in the futue, materiy cause or theate to cause fuer substatial injmy to
competition and consers, absent the issance of appropriate relief in the maner set fort
below.

The theatened or actu anticompetitive effects ofRabus s conduct include but ar not lited
to the followig:

increaed royalties (or other payments) associated with the manufactue, sale, or use of
sychronous DRA teclmology;

increaes in the price, and/or reuctions in the use or output, of synchrnous DRA
chips, as well as products incorpratig or using synchronous DRAs or related
teclmology;

decreaed incentives, on the par of memory manufactuers, to produce memory using

sychrnous DRA teclmo10gy;

decreased incentives, on the par of DRA manufactuer and other, to parcipate in
JEDEC or other 
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