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COMPLAINT COUNSEL'S CONSOLIDATED OPPOSITION TO RESPONDENTS'
MOTIONS FOR RECONSIDERATION, CLARFICATION, OR CERTIFICATION OF
NOVEMBER 22ND ORDERS DENYING RESPONDENTS' MOTIONS TO EXCLUDE

AN EXPERT. SANCTION COUNSEL. ADD A WITNESS. AND REOPEN DISCOVERY

Complaint Counsel hereby oppose Respondents ' December 6 Motion for Reconsideration

or Clarifcation and Respondent Mitchell Friedlander s December 7 Motion for Reconsideration

Clarifcation, or Certifcation also styled as a Motion in Limine. Respondents have failed to

present valid grounds for reconsideration of the Cour' s November 22 Orders. Their arguents:

are immaterial , untimely, and unpersuasive. Their Motions should be denied.

In their Motions Respondents demand that this Court reconsider and reverse its November

Orders denying Respondents ' omnibus Motion to Exclude a Witness, Sanction Counsel, and

Reopen Discovery, their piecemeal replies in support thereof, and their Motion to Add an Expert

Witness and Reopen Discovery. In its two November 22 Orders the Court clearly and correctly

enunciated that the fabrication of data by a former colleague of one of Complaint Counsel' s expert

witnesses was a "collateral matter" and a "collateral issue. . . not relevant to establish a fact of



consequence to this matter5,1,1,1,1(and) 



inaccurate statement of fact, but Respondents advanced that contention in their own omnbus

Motion and that contention was not material to the Cour' s decisions.

Respondent Friedlander s motions in limine and for reconsideration or certification are

defective and unpersuasive for many additional reasons. First, his additional motions are untimely.

Second, with respect to the merits of Mr. Friedlander s previous Motion that 





papers was not retracted. See Compl. Counsel' s Opp n to Pet. , Oct. 20, 2005; Opp n to Resp

Omnbus Mot. at 7 n.8. Respondents have adopted these facts presented by Complaint Counsel

and now complain that the Cour erred in reciting their own previous contention.

The Cour did not expressly adopt the contention that all six papers bearng Dr. Darsee

name, with Dr. Heymsfield listed as a co-author, were withdrawn from publication. The Cour'

November 22 Order on Motions to Exclude a Witness simply reported that Respondents had

offered that contention. The Cour stated:

Respondents assert that Complaint Counsel' s expert, Dr. Steven B. Heymsfield
did not list on his curriculum vitae six publications that Heymsfield co-authored
with John Darsee. These six publications were based on fraudulent data and
subsequently rescinded from publication due to the fraud, Respondents assert.

Respondents argue that Heymsfield should have listed the six withdrawn studies
and that Heymsfield' s failure to do so is indicative of a general lack of candor.

!d. (emphasis added). Respondents charge the Cour with their own error, even though the Court

correctly sumarzed Respondents ' opening arguents-Respondents did, in fact, initially and

erroneously contend that all of the papers were withdrawn.

Even if one assumes for puroses of 
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believed it was appropriate to not list withdrawn studies. Id. at 2 (emphasis added); id. at 3



by concluding that Dr. Heymsfield "ariculated a reasonable bona fide explanation for not

identifyng studies that he understood to have been withdrawn from publication. Id. at 3. The

Cour' s finding effectively dismissed Respondents ' credibility arguents , without descending into

the separate question of whether one expert or another would be found more credible or reliable

after the hearng in this matter.

Respondents claim unjust prejudice, but adverse rulings alone do not constitute such

prejudice. "The moving pary must show more than. . . disappointment or pique with the Cour'

ruling in order for reconsideration to be granted. Helfich v. Lehigh Valley Hasp. Civ. No. 03-

57932005 WL 1715689 , at *3 (E.D. Pa. July 21 2005) (citations omitted).

The Cour may make determinations concernng the reliability and credibility of expert

witnesses, as appropriate, in considering the relevant testimony and evidence durng and after the

upcoming hearng in this matter. Respondents ' effort to litigate the issue of credibility in advance

in their pre-hearing papers, is entirely improper. This practice has been condemned by numerous

cours. See, e. , Lohrenz v. Donnelly, 223 F. Supp. 2d 25 33 (D. C. 2002) (declining to impose

sanctions, even though plaintiffs expert failed to disclose all publications, and plaintiff offered no

substantial justification for such failure, because defendant failed to aver actual prejudice, and

further stating: "A motion to strke is not an appropriate vehicle through which to contest the

credibility of a witness. . . .

); 

see also Kennedy v. P Integrated Servs. , Inc. No. 041263C, 2005

WL 1923607 , at *2 (W.D. Okla. Aug. 11 2005) (noting that such challenges to witness credibility

are not properly resolved durng pretral stage of case). Rather than dispute these authorities

Respondents instead continue to impugn the 



This Cour has stated that the credibility oftestifyng experts in this matter will be assessed

durg or after tral. See Order on Resp ' Mots. to Strke Expert Reports , Dec. 7, 2005 , at 2

(noting that "Complaint Counsel' s motion for parial sumar decision was denied on the grounds

that it raised genuine issues of material facts that could not be resolved without a full evidentiar

hearng on the merits " and that "where, as here, the experts are expected to testify and wil be

subject to cross-examination, the reliability ofthe statements contained in their expert reports may

be assessed"). In rehashing their old arguents, Respondents have neglected to present any valid

grounds for reconsideration.

Respondent Friedlander Motions Are Untimely

Respondent Friedlander has filed additional motions in a single document styled as a

motion in limine 



pro se litigants are not bound by procedural rules has been soundly rejected. See, e. , Nielsen 

Price 17 F.3d 1276, 1277 (loth Cir. 1994) (citing cases for principle that pro se paries must

follow the same rules of procedure that govern other litigants ) (internal citations omitted).

Respondent Friedlander



Respondent Friedlander s Previous Motion Was Plainly Without Merit,
and the Court Duly Considered and Denied His Motion

Mr. Friedlander s Previous Motion Was Without Merit

In his previous Motion Respondent Friedlander belatedly joined Respondents ' omnbus

Motion to Exclude a Witness advanced redundant and invalid sur-reply arguents, and did so

improperly, without leave of Cour, in the guise of a purorted Motion for Sanctions submitted

without conferrng with Complaint Counse1. Respondent Friedlander Motion failed to rebut the

material facts. Instead, Mr. Friedlander offered schoolyard taunts. See Resp t Friedlander, Mot.

to Excl. a 8 ("Stupidity at some point gives way to fraud. ). He invented rhetorical conversations.

See id. at 11- 12. He submitted an irrelevant affdavit. See id. at 2 , Ex. A thereto. He claimed a

defense that he never actually pled. He stated, incorrectly, that Complaint Counsel prepared Dr.

Heymsfield' s CV. See Mot. to Excl. at 10; Opp n to Omnibus Mot. at 3 (setting forth tre facts).

Further, he claimed an exemption from the RULES OF PRACTICE because the Rule in question

3 Respondent Friedlander was named as a moving par in the omnbus Motion.

See Omnbus Mot. at 35. Respondents ' counsel later confirmed that Mr. Friedlander concured
in that Motion. See Joinder, Resp ' Mowrey and Gay (Oct. 28 , 2005). Respondent Friedlander
did not comply with RULE 3 .22( c) and request leave to file his sur-reply arguents. He did not
confer with Complaint Counsel before seeking sanctions based on allegations not made in the
original omnibus Motion.

4 Respondent Friedlander
s affdavit offered general allegations and denials like those in

his Answer. Mr. Friedlander argued that the affidavits appended to our Opposition concerning
Dr. Heymsfield and the Darsee matter were unworty of credence for lack of cross-examination.
See Mot. at 2-3. His argument ignored the salient facts: Respondents, including Mr. Friedlander
have already had the opportunity to examine Dr. Heymsfield on the topic of Dr. Darsee, they
have done so at length, and they will have that , and they whad the opportun 
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There are no grounds to reconsider the November 22 Orders on First Amendment

grounds. First, as a threshold issue, Respondent Friedlander is not entitled to raise this argument

in a motion for reconsideration. See Kinesoft Dev. Corp. v. Softbank Holdings, Inc. Civ. No. 99-

7428 2001 WL 197631 (N.D. ill. Feb. 27 2001) ("Motions to reconsider ' should not be a

Pavlovian Response to an adverse ruling, ' nor are they a vehicle for raising new arguents or

evidence that previously could have been offered. ) (quoting Jefferson v. Security Pac. -Fin.

Servs. , Inc. 162 F. D. 123 125 (N.D. Il. 1995), and citing Mora v. Shell Oil Co. 91 F.3d 872

876 (7 Cir. 1996)). Second, as a substantive matter, there is no Constitutional right to present

irrelevant evidence or use extrnsic evidence to impeach a witness. "Without question, the

Governent has a legitimate interest in excluding evidence which is not relevant or is

confusing. United States v. Moreno 102 F.3d 994 998 (9th Cir. 1996) (stating that "(t)he

Constitutional right to testify is not absolute " and recognizing that U.S. Supreme Court has

described this guarantee as the right to present relevant testimony). Moreover, the courts have

long recognized that the Commission can evaluate claims under the FTC Act based on its

expertise. See Kraft Inc. v. FTC 970 F .2d 311 , 316 (7 Cir. 1992) (stating that agency findings

are "to be given great weight by reviewing courts because findings ' rests so heavily on inference

and pragmatic judgment " and observing that deferential standard in reviewing FTC findings

long predated earlier decisions). The Cour' s November 22 Orders reflect the ordinar exercise

ofthe Administrative Law Judge s authority to rule on motions and regulate these proceedings

under the RULES OF PRACTICE, not a deprivation of Constitutional rights.

12-



The Collateral Issue that Respondents Persist in Litigating
is Not Eligible for, and Does Not Warrant, an Interlocutory Appeal

Given that Respondents Motions are devoted to re-litigating a matter that this Cour has

described as a "collateral issue" and a "collateral matter , there are no grounds for an

interlocutory appeal of the November 22 Orders to the Commssion. "Interlocutory appeals in

general are disfavored, as intrsions on the orderly and expeditious conduct of our adjudicative

process. Bristol-Myers Co. 90 F. C. 273 (1977); see, e.g., Gilette Co. 98 F. C. 875 (l981).

Hence, the "overwhelming majority of decisions by Administrative Law Judges deny requests for



Denying Resp ' Mot. for Leave to Add Expert Witness at 2 , the Cour foreclosed any

reasonable arguent that this topic could be determinative of ths litigation, let alone "a wide

spectr of cases." No "controllng question" is present, and the reconsideration of the

November 22 Orders would only slow the ultimate termination of the litigation. Respondent

Friedlander has failed to adduce facts or legal arguent to make the showing required under

RULE 3.23. Respondent Friedlander s motion to certify the November 22 Orders for appeal

should be denied.

CONCLUSION

Respondents have attempted to re-litigate the collateral issues briefed in their previous

filings by forcefully repeating their old arguents and offering varants thereof. Respondents

Motions are not based on new evidence or new controllng law. They are based on immaterial

untimely, and unpersuasive arguents. Respondents Motions do not add to , or modify, the

material facts underlying the collateral issue before the Cour. The Court' Orders clearly and

correctly enunciated that the fabrication of data by a former colleague of one of Complaint

Counsel's expert witnesses was a " collateral matter" and a "collateral issue." Respondents have

failed to demonstrate valid grounds for reconsideration, clarfication, or certification.

Respondents Motions should be denied.

14-



Dated: December 16 , 2005

Respectfully submitted

Laureen Kapin (202 326 237
Lemuel Dowdy (202) 326-2981
Walter C. Gross, II (202) 326-3319
Joshua S. Milard (202) 326-2454
Edwin Rodrguez (202) 326-3147
Laura Schneider (202) 326-2604

Division of Enforcement
Federal Trade Commission
600 Pennsylvana Avenue, N.
Washington, D.C. 20580
Counsel Supporting the Complaint
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motion to withdraw as counselor otherwise advised

the court.

(7) Attorney and Client k62
45k62
Ghost-writing occurs when a 



interest shall remain the responsible attorney of
record for all puroses including the representation
of the client at all hearngs and in all matters that
arise in conjunction with the case. Upon motion
which details the reasons for the request for
withdrawal and which details the portion of any
retainer which has been eared, and after notice to
the debtor, all creditors and paries in interest and a
hearing, the cour may permit an attorney to
withdraw as attorney of record.
*766 More succinctly, Local Rule 9010- 1(d)

provides that an attorney who fies documents or







v. Finally, the effect of ghost-writing on the operation
of this Cour cannot be overemphasized. This Cour
has a high volume of cases--many, if not all , involve
time-sensitive matters that require the Cour to hear
matters and issue rulings in an expeditious manner.
The Cour has established procedures to effciently
address emergency motions. An integral par of these
procedures includes the need for the fiing par 
correctly serve the motion and notice of the hearng in
an expedited fashion and be immediately prepared to
present evidenc justifying the relief sought. Pro se
litigants frequently have diffculty meeting these
requirements, paricularly in matters concerning case
administration and scheduling, thus taxing the Court's
system and forcing the Cour to expend more time and
effort to handle the matter. The Cour must be able to
look to attorneys of record to perform these tasks for
the benefit of their clients and case administration.

C. Analysis and Conclusion of the case at bar

(14) In this case, McMaster admitted that he drafted
or authored the Conversion Motion and Reinstatement
of Stay Motion on behalf of his client, Mungo, who
then filed the documents pro se. McMaster did not
sign the pleadings he drafted for Mungo; therefore,
McMaster drafted the pleadings anonymously.
McMaster knew that Mungo would file the pleadings
he drafted in this Cour. The fiings caused confusion
and a waste of judicial resources, not only in their
misguided aim to halt the foreclosure sale and their
failure to set forth substantively adequate grounds, but
in seeking action by the Court on an emergency basis.
The filings required the Chapter 7 Trustee to respond,
causing cost and expense to the estate. McMaster
ghost-writing of the Motions and failure to meet his
responsibilties as counsel ofrecord were improper.

This Court has strggled with the appropriate
sanction to impose in this matter. (FN2) In light 
the limited authority addressing the matter of ghost-



CERTIFICATION OF REVIWING OFFICIA

I certify that I have reviewed the attached public fiing, Complaint Counsel's Consolidated
Opposition to Respondents ' Motions for Reconsideration, Clarifcation, or Certifcation of November
22nd Orders Denying Respondents ' Motions to Exclude an Expert, Sanction Counsel, Add a Witness, and
Reopen Discovery, prior to its fiing to ensure the proper use and redaction of materials subject to the
Protective Order in this matter and protect against any violatio of that Order or applicable RULE 
PRACTICE.

Ja sA. Kohm
Ass ciate Director, Division of Enforcement



CERTIFICATE OF SERVICE

I hereby certfy that on this 16th day of December, 2005 , I caused Complaint Counsel'

Consolidated Opposition to Respondents ' Motions for Reconsideration, Clarifcation, or Certifcation of
November 22nd Orders Denying Respondents ' Motions to Exclude an Expert, Sanction Counsel, Add a
Witness, and Reopen Discovery to be served and fied as follows:

the original, two (2) paper copies filed by hand delivery
and one (1) electronic copy via email to:

Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave. , N. , Room H- 135

Washington, D.C. 20580

(1)

two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Administrative Law Judge
600 Penn. Ave. , N. , Room H- I04
Washington, D.C. 20580

(2)

(3) one (1) electronic copy via email and one (1) paper copy by first class mail to:

Stephen E. Nagin
Nagin Gallop Figuerdo P.
3225 Aviation Ave.
Miami , FL 33133-4741
(305) 854-5353
(305) 854-5351 (fax)
snagin(angf-Iaw.com
For Respondents

Richard D. Burbidge
Burbridge & Mitchell
215 S. State St. , Suite 920
Salt Lake City, UT 84111
(801) 355-6677
(801) 355-2341 (fax)
rburbidge(aburbidgeandmitchel1.com

For Respondent Gay

Mitchell K. Friedlander
5742 West Harold Gatt Dr.
Salt Lake City, UT 84116
(801) 517-7000
(801) 517-7108 (fax)
mk555(qmsn.com
Respondent

Jonathan W. Emord
Emord & Associates, P.
1800 Alexander Bell Dr. #200
Reston, VA 20191
(202) 466-6937
(202) 466-6938 (fax)
i emord(aemord.com
For Respondents Klein-Becker
USA, LLC, A.G. Waterhouse
LLC, Basic Research, LLC,
Nutrasport, LLC, Sovage
Dermalogic Laboratories

LLC, and BAN, LLC

Ronald F. Price
Peters Scofield Price
310 Broadway Centre


