


the benefits of that standard to all Americans. To promote growth, competitiveness, and exports, -
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For these reasons the Commission should grant leave.
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STATEMENT OF INTEREST OF AMICUS CURIAE

The Business Roundtahle is an jatio roximatelv 1 i utive

officers of leadine cornorations with a combined workforce of more than ten million
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commingled." In re Retail Credit Co., 92 F.T.C. 1, 1978 FTC Lexis 246, *338 (1978),
vacated on other grounds, Equifax, Inc. v. F.T.C., 618 F.2d 63 (79th Cir. 1980). The ALJ's

suggestion that the statute compels divestiture is simply wrong.

The touchstone is the public interest. As the Supreme Court explained in du Pont,
an antitrust remedy must adciress the probiem at hand “with as little injury as possible to
the interest of the general public.” 366 U.S. at 327 (quoting United States v. American
Tobacco Co., 221 U.S. 106, 185 (1911)). On that basis, the Supreme Court denied the
government’s request for divestitﬁre m United States v. United States Steel Corp., 251

U.S. 417, 457 (1920), holding that divestiture would carry “a risk of injury to the public

interest.” which it called “of natamount reeard.” Thus. the yemedial auestion before the ,
Commission is whether requiring Evanston Northwestern Heg!tﬂcare, Inc. !“ENH”;.to

B. Imposition of a Divestiture Obligation Is Not Always in the Public
Interest.

While divestiture may generally be the preferred remedy in a Section 7 case,




1J.S. at 604 (Reed. J.. concurring) (*‘anv splitting up of a consalidated entitv” should not

be ordered “unless necessary”); U.S. Steel, 251 U.S. at 457.1
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less drastic alternative can achieve the same purpose, is certain to have adverse

consequences. As the Commission has recognized, if the “drastic” remedy:of divestiture
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re Ekco Prods.. 65 F.T.C. 1163. 1964 FIC Lexis 115. at *126 (196
divestiture may do more harm than good where substantial investments and integration

bave taken place. _In U.S Steel. for example. the Sunreme Court reiected diyestiture in
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Congress specifically noted the difficulties involved in undoing consummated

mergers when it encouraged ore-mereger_antitrust challenges under the Hart-Scott-Rodino

4

Act:

During the course of the post-merger litigation, the acquired firm's assets,

technology, marketing systems, and trademarks are replaced, transferred,

sold off, or combined with those of the acquiring firm. Similarly, its
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isannears T Inscramhbhding” the merger and restaring the acavired fierme
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period of time following consummation of a merger, but that it must carefully consider
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In re Hospital Corp. of America, M6 F.T.C. 361 (1985), ag’d, 807 F.2d 1381 (7th
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mereer casedecided hy the Commission. While this nrecise noint was not nutinisgie in :
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