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AMICUS CURIAE BRIEF OF
THE COMMONWEALTH OF KENTUCKY

INTEREST OF AMICUS CURIAE AND AUTHORITY TO FILE

As discussed more fully below, in matters of the anti-trust and




The Attorney General explores in this amicus brief the concordance

between Kentucky law and public policy, and federal law and public policy










(2) It shall be unlawful for any person or persons
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commerce 1n this Commonwealth.
Enforcement of the Consumer Protection Act is expressly reserved to
the Attorney General by KRS 367.190(1). Additionally the Attorney
General is a Constitutional officer, and is by statute the chief law officer and

advisor to the Commonwealth of Kentucky. KRS 15.020. Finally the



with any conflict between state law and federal competition policy.> Where
there is no clash between the fundamental law and public policy of the state
and federal systems, as is the case here, the supposed conflict does not exist.

Petitioner’s discussion of the supposed conflicts between the state’s
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Commission’s decision ignores the Kentucky Constitution and a long line of
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with market-based pricing by private parties pursuant to state sanction.
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question, KRS 260.675 et seq. (since repealed) set up an extensive agency
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detailed “judgmental action” system described fully in the opinion. The trial
court below had held the statute was an unconstitutional violation of the

Kentucky Constitution, Section 1 and 2, as well as a violation of the

Sherman Act. The Kentucky Supreme Court, however, did not even reach

a violation of the Kentucky Constitution:

As we have previously said, the statutory purpose
of the law, is to prevent monopolies and unfair
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we have also said, the law is in reality and in
practice not an anti-monopoly statute, but is rather,
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prices are filed in advance, there is authority by the regulator to carefully
scrutinize filings, conduct independent investigations, and impose extensive
penalties. 691 S.W.2d at 895-99. Nonetheless, the Kentucky Supreme
Court condemned these statutes as violations of the Kentucky Constitution.
In fact, the language of the Court condemns generally “an enactment of
such a nature” (691 S.W.2d at 900) as interfering with the constitutional
protection for free-market pricing.
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is simply old wine in new bottles. In Alcoholic Beverage Control Board v.
Taylor Drug Stores Inc., the state agency in question cited voluminous

statutes and regulations as support for the price fixing in question, leading



invasion on the right of merchants to sell competitively, and of the public to
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In short, it is not only federal “state action doctrine” principles that

demand active supervision by Kentucky state agencies in any system of
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enterprise embedded in the Kentucky Constitution. Absent judgmental
choice by the state with respect to the resulting price, a state system of

market price regulation in Kentucky is likely to be unconstitutional under the
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