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ORDER DENYING RESPONDENT FRIEDLANDER'S MOTION TO DISMISS 
FOR LACK OF SUBJECT MATTER JURISDICTION 

Respondent Friedlander filed a motion seeking to dismiss the case against him for lack of 
subject matter jurisdiction ("Motion") on March 28,2005. Complaint Counsel filed its 
opposition ("Oppo~ition'~) on June 22,2005. 

Respondent Friedlander argues that subject matter jurisdiction over the claims asserted 
against him is lacking because the Complaint fails to allege the jurisdictional facts necessary for 
a vicarious liability or participant liability claim. Motion at 10- 13. In addition, Respondent 
Friedlander argues that Complaint Counsel cannot meet its burden of demonstrating, by a 
preponderance of the evidence, that this Court has subject matter jurisdiction over the claims 
asserted against hun. Motion at 1 3-23. 



Complaint Counsel asserts that the Complaint is sufficiently pled so as to give notice of 
the 



Complaint, fi 10. Thus, the Complaint alleges that the corporate-respondents "operated a 
common business enterprise" and that Respondent Friedlander "participates in the acts or 
practices of the limited liability corporations alleged in this complaint." Complaint, fl9-10. 
Therefore, the Complaint alleges facts sufficient to obtain subject matter jurisdiction over 
Respondent Friedlander. 

Respondent Friedlander next contends that Complaint Counsel cannot meet its burden of 
demonstrating the facts necessary to establish subject matter jurisdiction over the claims asserted 
by Respondent Friedlander. Motion at 13-23. This factual challenge is intertwined with the 
merits of the matter and because the factual issues in dispute go to the heart of the matter to be 

L 

tried, it is appropriate to resolve these issues after a full hearing on the merits. See Augustine, 
704 F.2d at 1077; Adams, 697 F.2d at 12 19; Williamson, 645 F.2d at 414- 15. 

IV. 

For the above-stated reasons, Respondent Friedlander's motion to dismiss for lack of 
subject matter jurisdiction is DENIED. 

I 

ORDERED: 

J. McGuire 
Law Judge 

Date: January 5,2006 


