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Respondents oppose the Motion on grounds that Complaint Counsel failed to mket the 
rigorous requirements courts impose on a party seeking to exclude evidence in limine. 
Opposition at 1-2. Respondents urge, at a minimum, the ruling on these issues should be 
reserved until the time of trial when the Court can fairly consider these requests in the context of 
the actual evidence and testimony developed. Opposition at 2. 

As previously noted in this proceeding, a "motion in limine" refers "to any motion, 
whether made before or during trial, to exclude anticipated prejudicial evidence before the 
evidence is actually offered." Luce v. United States, 469 U.S. 





Civil Procedure, 164 F.R.D. 97, 108 (1 996) (noting that "there is no good reason to allow what is 
essentially surprise expert testimony7' and that "the Court should be vigilant to preclude 
manipulative conduct designed to thwart the expert disclosure and discovery process"). 

Lay witnesses are not precluded fiom giving first-hand participant testimony simply 
because they have specialized training. Indemnity Ins., 227 F.R.D. at 424. For example, in 
Gomez v. Rivera Rodriguez, 344 F.3d 103, 113 (1st Cir. 2003), the mere fact that an individual 
testified that he gave legal advice did not transform that testimony into a legal opinion which 
would subject the individual to being nominated an expert witness. There, the individual was not 
commenting on the correctness of the opinion, only that it had been made. As stated by the court 
in Gomez, "a party need not identify a witness as an expert so long as the witness played a 
personal role in the unfolding of events at issue and the anticipated questioning seeks only to 
elicit the witness' knowledge of those events." 344 F.3d at 113-14. 

In West Tennessee Chapter of Associated Builders & Contractors, Inc. v. Zellner 
Construction Co., Inc., 219 F.R.D. 587 (W.D. Teim. 2004), the defendants proffered as fact 
witiiesses individuals who had conducted a study which examined whether racial disparities 
existed in the procurement of contracts. The court found the witnesses to have opinions 
rationally based on their perceptions of the study, since they were the individuals who conducted 
the study and found that their testimony could be helpful to a clear understanding of the facts 
since the methods of the study were at the center of the controversy of the case. 219 F.R.D. at 
590-91. The court permitted the witnesses to testify as lay witnesses on how the study was 
written and how the conclusions w,ere formulated. Id. 

In the instant motion and opposition thereto, neither party has clearly articulated the role 
of Meade, Chevreau, or Friedlander. Thus, it is difficult to discern the testimony sought to be 
elicited or precluded fiom these individuals. If these witnesses did in fact perform the tests or 
have first hand lu~owledge of the tests upon which Respondents relied for substantiation for their 
products, they may testify, but only to the extent of their personal knowledge of how the 
conclusions were drawn. For example, the Complaint alleges Respondents represented that they 
possessed and relied upon a reasonable basis that substantiated the representation that Dermalin- 
APg causes rapid and visibly obvious fat loss in areas of the body to which it is applied. 
Complaint 13, 14. Using these allegations as an example, Respondents may elicit testimony 
on what was Respondents7 reasonable basis for their representation that Demalin-APg causes 
rapid and visibly obvious fat loss and how they reached such conclusions if the witness has 
personal knowledge of the relevant facts. However, Respondents may not elicit opinion 
testimony fiom fact witnesses on whether Derrnalin-APg, by way of example, does in fact, cause 
rapid and visibly obvious fat loss. 

Such a scenario is similar to one contemplated by the Advisory Committee Notes to Rule 
701(c) which state: "most courts have permitted the owner or officer of a business to testify as to 
the value or projected profits of the business without the necessity of q~alifylng the witness as an 
accountant, appraiser, or similar expert." Fed. R. Evid. 701(c) advisory committee note. "Such 



opinion testimony," the committee stated, "is admitted not because of experience, training or 
knowledge within the realm of an expert, but because of the particularized lcnowledge that the 
witness has by virtue of his or her position in the business." Id. Once the business positions of 
the proposed witnesses are determined, if these witnesses have personal knowledge of the 
scientific support relied upon for the challenged products, such testimony will be admissible only 
to facts of the scientific support utilized, but not to the interpretation of such evidence. 

To the extent that Complaint Counsel seeks a ruling on whether these lay witnesses will , 

be offering expert testimony, the request is premature. Once the witnesses7 testimony and the 
specific opinions are identified, the Court will rule on any objections according to the itrict rules 
of evidence. Accordingly, with respect to Meade, Chevreau, and Friedlander, Complaint 
Counsel's Motion is DENIED. 

B. Expert Testimony of Respondents' Expert Witnesses 

Complaint Counsel seelcs to limit the testimony of Respondents7 experts, Lawrence Solan 
and Daniel Mowrey, who is both an expert and a fact witness in this action. Motion at 8. 

1. Legal standards 

To be admissible, evidence must be relevant, material, and reliable, pursuant to 
Commission Rule 3.43(b)(l). When ruling on the admissibility of expert opinions, courts 
traditionally consider whether 6.607 -1.168 Td
(Commissi63.9193)Tj
0 Tc 1.0Commissi63.9193



Direct testimony by any expert witness at trial shall be limited to the contents of his or her 
expert report unless there is substantial justification for exceeding the bounds of the report. 
Bristol-Myers Sqwibb Co. v. Rhone Poulenc Rorer, Inc., 2000 U.S. Dist. LEXIS 4075, *4 
(S.D.N.Y. 2000); In re Kreta Shipping S.A., 181 F.R.D. 273,275 (S.D.N.Y. 1998); Saroeung 
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fiu-ther examination on the area Mowrey was unable to address. Opposition at 14. 

With respect to Complaint Counsel's request to preclude Respondents fiom presenting 
testimony at trial conceming the manufacture of the challenged products, Complaint Counsel's 
motion is DENIED. Respondents shall make Michael Meade available for deposition for the 
limited topic of the manufacture, including the manufacturers, of the challenged products. The 

. deposition shall be limited to two hours and shall be completed within 10 business days or a date 
mutually agreed upon that is at least 20 days prior to the start of trial. 

D. Testimony on the pre-Complaint Investigation 

Respondents' Final Witness List indicates that the intended testimony for Dennis W. Gay, 
Carla Fobbs, and Mitchell K. Friedlander includes "the investigation by the Federal Trade 
Commission ("FTC") and the impact of the investigation and proceedings." Respondents7 Final 
Witness List at 2. Complaint Counsel seeks to preclude testimony from these and any other 
witnesses concerning the FTC's investigation and its impact on grounds that such testimony is 
irrelevant to the issues to be tried. Motion at 19. 

Respondents argue they are entitled to call Gay, Fobbs, and Friedlander to testify 
concerning Respondents' efforts, during the pre-Complaint investigation by the Commission to 
obtain guidance from the Commission conceming the Commission's substantiation standards. 
Opposition at 15. Respondents further state such testimony is relevant to Complaint Counsel's 
pre-Complaint protocol; Respondents' good faith voluntary submission of materials in support of 
their claims; Complaint Counsel's reasonable basis for issuing the Complaint; and the costly and 
time-consuming efforts undertalcen by Respondents to comply with the pre-Complaint 
investigation and post-Complaint defense of the charges brought by the Commission. 
Opposition at 15-1 6. 

By previous Orders, Respondents have been repeatedly instructed that, "the issue to be 
litigated at the trial in t h s  matter is whether Respondents violated the FTC Act's prohibition 
against false and misleading advertising." Order on Complaint Counsel's Motion to Strike 
Respondents' Additional Defenses, 2004 FTC LEXIS 21 1, *3 (Nov. 4,2004). See also Order 
Denying Basic Research's Motion to Compel, 2004 FTC LEXIS 210, * 10 (Nov. 4,2004) ("[tlhe 
issue to be tried is whether Respondents disseminated false and misleading advertising, not the 
Commission's decision to file the 



be excluded." 16 C.F.R. 5 3.43. To the extent Respondents seek to introduce evidence 
on Complaint Counsel's pre-Complaint protocol, Complaint Counsel's reasonable basis for 
issuing the Complaint, or the costs to Respondents to comply with the pre-Complaint 
investigation and post-complaint defenses, such evidence is irrelevant and shall be excluded. In 
this respect, Complaint Co~msel's motion is GRANTED in part. 

With respect to other proffered evidence, Complaint Counsel, as the party with the burden 
on its motion in limine, has not clearly articulated the evidence sought to be excluded or the 
reasons therefor. Accordingly, Complaint Counsel's motion is DENIED in part. As to such 
other evidence, Respondents must be prepared to demonstrate at trial the relevance to the issues 
raised i11 the Complaint and Respondents' valid defenses thereto. Complaint Counsel may then 
raise its specific objections. 

E. Testimony on Safety Claims 

Respondents' Final Witness List indicates that the intended testimony for Complaint 
Counsel's Expert Witnesses, Steven Heymsfield, M.D. and Robert Eckel, M.D. includes 
testimony regarding "safety claims made in advertisements for dietary supplements andlor weight 
control products." Respondents' Final Witness List at 4-5. Complaint Counsel asserts the 
Complaint in this case does not allege any false or deceptive advertising with regard to safety 
claims and thus any such testimony is irrelevant to the issues to be tried. Motion at 22. 

Respondents assert that they will rely on Complaint Counsel's representation in its Motion 
that "the Complaint in this case does not allege any false or deceptive advertising with respect to 
safety claims." Opposition at 16 (quoting Motion at 22). Based on Complaint Counsel's 
representation, Respondents agree not to question Complaint Counsel's experts conceming safety 
claims in connection with the challenged advertisements. Opposition at 16. But, Respondents 
state they reserve the right to examine any knowledgeable witness concerning the use and reliance 
on anecdotal evidence and case reports in the context of safety issues generally. Opposition at 16. 

Based on these representations, with respect to Coinplaint Counsel's request to limit 
Respondents from questioning Heyrnsfield and Eckel concerning safety claims made in 
advertisements for dietary supplements andlor weight control products, the Motion is 
GRANTED. With respect to any other safety related issues that might be raised during trial, the 
Court will rule on the admissibility of such evidence at the appropriate time. 

F. "Without limitation" Term 

On Respondents' Final Witness List, Respondents have used the terrn "without limitation" 
to preface each description of intended testimony. Complaint Counsel argues that the "without 
limitation7' preface is an apparent effort to allow Respondents to delve into more subject areas 
than listed. Motion at 23. Complaint Counsel seeks an order striking the phrase, "without 
limitation," and limiting Respondents to testimony that w i t h  reason falls within the subject 



matter designated 011 their Final Witness List. Motion at 23. 

Respondents assert that it is impossible to "summarize" every aspect of a witness' 
anticipated testimony and that the use of t h s  phrase is not intended to allow them to "blind side" 
Complaint Counsel with surprise testimony at trial. Opposition at 1 7. Respondents further point 


