UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES _crememce, r—
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Commission’s pre-complaint information or the diligence of its study of the material in question
but whether the alleged violation has in fact occurred.” In re Exxon Corp., 83 F.T.C. 1759, 1760

(1974). However, Respondents do not seek evidence of pre-Complaint information to question
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The Constitution guarantees defendants “a meaningful opportunity to present a complete
defense.” Crane v. Kentucky, 476 U.S. 683, 690 (1986) (citing California v. Trombetta, 467
U.S. 479, 485 (1984); Strickland v. Washington, 466 U.S. 668, 684-685 (1984)). A basic
requirement of due process is a fair trial in a fair tribunal. Withrow v. Larkin, 421 U.S. 35, 46-47
(1975) (citing In re Murchison, 349 U.S. 133, 136 (1955); Gibson v. Berryhill, 411 U.S. 564, 579
(1973)). That requirement applies to administrative agencies as well as to courts. /d. Your
Homnor’s Oath of Office requires faithful allegiance to the Constitution. 5 U.S.C. § 3331.
Respondents must be heard to present evidence of actions by this agency that undermine their
Constitutional rights and deny them procedural fairness.

An essential component of procedural fairness is an opportunity to be heard. /d. (citing
In re Oliver, 333 U.S. 257, 273 (1948); Grannis v. Ordean, 234 U.S. 385, 394 (1914)). That
opportunity is denied if the FTC is permitted to exclude material evidence when such evidence is

central to Respondents’ affirmative defenses. “[E]xclusion of this kind of exculpatory evidence
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meaningtu | adversarial testing.”” Id. (citing United States v. Cronic, 466 U.S. 648, 656 (1984);
Washington v. Texas, 388 U.S. 14,22-23 (1967)).

An administrative law judge’s exclusion of relevant evidence constitutes an abuse of
discretion and is grounds for remand. See Blinder, Robinson & Co. v. SEC, 837 F.2d 1099, 1112
(D.C. Cir. 1988); NLRB v. Process & Pollution Control Co., 588 F.2d 786, 790-91 (10th Cir.
1978) (reversible error to reject relevant evidence offered in an administrative hearing);
Northcutt v. Califano, 581 F.2d 164, 167 (8th Cir. 1978) (holding that plaintiff did not receive a
fair hearing because the administrative law judge failed to consider all relevant evidence). “In

short, the [agency] cannot turn a deaf ear to evidence that should, in reason, bear upon the






develop a factual record on these issues. The determination of prejudged invalidity of
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Thereafter, the Commission’s undisclosed evaluation yielded a determination that

Respondents’ scientific evidence was not competent and reliable. See RX-126 (Attachment D).
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corrective. Instead, the Commission has proceeded in secret on these points, leaving
Respondents to engage in a guessing game with no real way of ever knowing what the FTC

expects from them.

III. PERTINENT RULES

FTC Rule of Practice Section 3.23(b) (16 C.F.R. § 3.23) states, in pertinent part,



of Respondents’ First Amendment rights. Respondents have a constitutional right that trumps
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are relevant and material to Respondents’ affirmative defense based on the lawful exercise of

First Amendment rights.

Under the First Amendment, any restraint on speech must be lifted at the earliest possibl¢
moment if an obvious, less-speech-restrictive alternative can be found to achieve the
government’s legitimate ends. See Freedman v. Maryland, 380 U.S. 51, 58-59 (1965) (“Any
restraint imposed in advance of a final determination on the merits must...be limited...to the
shortest fixed period compatible with sound judicial resolution.”). Delay in receipt of justice in
the presence of government speech suppression is the bane of the First Amendment and cannot
be tolerated. See generally New York Times Co. v. United States, 403 U.S. 713, 714-15 (1971);
Elrod v. Burns, 427 U.S. 347, 374 (1976); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70

(1963) (holding that judicial determination of a prior restraint on the freedom of expression must




B. The Pre-Complaint Evidence Precluded by the Order is Relevant to
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Itisa Easw pr1nc1p'e o! Eue process that a law 1s void !or vagueness i! 1ts prohibitions are

not clearly defined. Grayned v. Rockford, 408 U.S. 105, 108 (1972). Vague laws offend several
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arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit standards

for those who apply them, and (3) “where a vague statute “abut[s] upon sensitive areas of basic






necessary and sufficient support for any particular claim. Moreover, Respondents cannot
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extent to which the science provides evidence of the claimed benefits. In short, FTC’s criteria
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advertisers of diet and weight-loss supplements.






wish to use the evidence to support their constitutionally-based affirmative defenses. In Exxon,
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occurred.” That is precisely the issue Respondents wish to address with their pre-Complaint

evidence, as Respondents argue that it is impossible to violate an unconstitutional law. Thus,
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request that your Honor certify those portions hereinabove mentioned of the January 10, 2006
Order for interlocutory review under Rule 3.23(b) or, in the alternative, to reconsider and to

reverse that Order.
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Email: secretary@ftc.gov
2) two paper copies delivered by hand delivery to:

The Hon. Stephen J. McGuire
Chief Administrative Law Judge
U.S. Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Room H-112

Washington, D.C. 20580

3) one paper copy by first class U.S. Mail to:

James Kohm

Associate Director, Enforcement
U.S. Federal Trade Commission
601 New Jersey Avenue, N.-W.

- i[l; ;I_ b ¢ ™ O AnNnAana . :

ln png naner conv bv first clasce 11 8 mail and nne electrnnic cany in PNE farmoat

Laureen Kapin

Joshua S. Millard

Laura Schneider

Walter C. Gross 111

Lemuel W.Dowdy

Edwin Rodriguez

U.S. Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Suite NJ-2122

Washington, D.C. 20580

Email: Ikapin@ftc.gov
jmillard@ftc.gov
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further examination on the area Mowrey was unable to address. Opposition at 14.

With respect to Complaint Counsel’s request fo preclude Respondents from presenting - : —
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- be excluded.” 16 CFR. §3.43. To the extent Respondents seek to introduce evidence ) _
on Complaint Counsel’s pre-Complaint protocol, Complaint Counsel’s reasonable basis for

issuing the Complaint, or the costs to Besnoudantsto rammbensith tha o . ‘E— —_—
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With respect to other proffered evidence, Complaint Counsel, as the party with the burden
on its motion in limine, has not clearly articulated the evidence sought to be excluded or the
reasons therefor. Accordingly, Complaint Counsel’s motion is DENIED in part. Asto such
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Attachment B

*Confidential Material Subject to Protective Order*



Redacted



Attachment C

*Confidential Material Subject to Protective Order*



Redacted




Attachment D

*Confidential Material Subject to Protective Order*



Redacted



