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DISCUSSION
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consistently erred in declaring that the issue to be litigated here is “whether Respondents










f Resnandents’ Motinp far Reconsideratian Fails tn Fstahlish

A Ve e S e "\f [.' [‘IFJW h 8 —.-




alleged defenses in this matter.

1. The Excluded Testimony Is Irrelevant to
the Issues to Be Tried in this Adjudication

The defenses permitted in this matter relate, quite simply, to the allegations of the
Complaint and the adjudication of this matter. Respondents’ First Amendment defense cannot
succeed unless the Court concludes that the allegations of the Complaint are inaccurate and that
Respondents’ commercial speech was not deceptive. See Order, Nov. 4, 2004, at 4 (recognizing
that First Amendment does not protect deceptive speech). And Respondents cannot prevail on
their due process defense unless this adjudicative proceeding, not the FTC’s pre-Complaini
investigation or substantiation policy, occasions a violation of due process rights. See id. at 2
(clarifying that cognizable issue was “whether this adjudicative proceeding violates Respondents’

due process rights”). Similarly, with Respondents’ APA defense, “the issue in this proceeding is
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Respondents’ own argument, the proffered testimony does not “bear upon the judgment that the

Commission is called upon to render.” Blinder, Robinson & Co. v. SEC, 837 F.2d 1099, 1112
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present a defense, see Mot. at 3, but they have not shown in this case that their excluded evidence

3 Respondents’ F irst Amendment argument candidly reveals what they think the law

really says. According to Respondents, “[t]he First Amendment doest [sic] not allow suppression
or punishment of parties who communicate impliedly deceptive but not fraudulent claims.” Mot.
at 8 (emphasis added). Respondents are mistaken. See, e.g., Bolger v. Youngs Drugs Prods.
Corp., 463 U.S. 60, 68 (1983) (noting that commercial speech “must concern lawful activity and
not be misleading” to be Constitutionally protected), cited in Resp’ts’ Mot. at 7.
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is relevant, much less exculpatory. There is no Constitutional right to present irrelevant
evidence. “Without question, the Government has a legitimate interest in excluding evidence
which is not relevant or is confusing.” United States v. Moreno, 102 F.3d 994, 998 (9™ Cir.
1996) (stating, in context of dispute concerning scope of permissible testimony in defense, that
“[t]he Constitutional right to testify is not absolute,” and recognizing that U.S. Supreme Court
has described this guarantee as the right to present relevant testimony). The Court’s January 10®
Order reflects the ordinary exercise of the Chief Administrative Law Judge’s authority to rule on
motions and regulate these proceedings under the RULES OF PRACTICE, not a deprivation of

Constitutional rights.
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to their alleged due process defense. This contention is erroneous because testimony on
Complaint Counsel’s pre-Complaint protocols, the basis for issuing the Complaint, and
Respondents’ costs of answering the FTC’s investigation or Complaint does not shed any light
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see In re Gillette Co., 98 F.T.C. 875 (1981). Hence, the “overwhelming majority of decisions by
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9297, 2002 WL 31433937 (Feb. 12, 2002).

Applications for immediate review of an Administrative Law Judge’s ruling may be made
only if the applicant meets both prongs of a two-prong test. First, the applicant must demonstrate
that the challenged ruling involves “a controlling question of law or policy as to which there is

substantial ground for difference of opinion.” RULE 3.23(b). Second, the applicant must show

E' e 4 ———————




certification where “[t]he issues involved . . . [were] not central to the claims raised in the
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Respondents’ “pre-Complaint evidence” was irrelevant to this case. Resp’ts’ Mot. at 13-14. The
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opportunity for appellate review. Id. However, the nature of the excluded testimony has already
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from the context within which questions were asked.” FED. R. EvID. 103(a)(2). Under the
circumstances, there is no need to receive the actual testimony or evidence, or to place it into a

separate pile of “rejected exhibits,” to preserve evidentiary rulings for appeal. See Coursen v.
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SN the litigation; and that subsequent review would not be an inadequate remedy.

A}

IIL

The Complaint in this case alleges that Respondents employed deceptive and unfair
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Complaint Counsel sought an order compelling discovery of Respondents’ marketing of
Ab Force outside the United States, including (1) information regarding a United Kingdom
television advertisement; (2) promotional materials disseminated outside the United States, and
documents relating to why materials were not disseminated here; (3) information regarding the
nations and years in which Ab Force was sold, and the number of customers by country; (4) Ab
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Mme. Paulette Dry Cleaners, 1986 WL 12511 (S.D.N.Y. 1986).

Complaint Counsel has not cited any intervening changes in controlling law that would
warrant reconsideration. In its present motion Complaint Counsel merely restates its earlier
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Cmte. on Gov'’t Affairs, U.S. Senate (June 15, 2001) and a letter of Chairman Pitofsky to John
Mogg, Director, European Commission (July 14, 2000) are of little precedential value and cannot
be deemed to constitute changes in controlling law.

Similarly, Complaint Counsel fails to identify any new evidence that was unavailable at
the time the original motion was filed that would justify reconsideration. Rather, Complaint
Counsel argues that the Court “did not address [certain] facts and issues of fact” in issuing the
February 25 Order. Motion to Reconsider at 4. Specifically, Complaint Counsel argues that the
Court failed to address the fact that Respondents “opened the door™ to a relevant area of inquiry
by voluntanly offering a fore1gn AB F orce advertlsement in meetings with Commissioners prior
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The second prong of the test, that an immediate appeal from the ruling may materially
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remedy, is also not met. It is clear that an éppeal of the discovery ruling at issue would not
materially advance the ultimate termination of the litigation. Such a construction would make
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discovery, absent an abuse of discretion, are not appealable to the Commission.” In re Exxon
Corp., 1978 FTC LEXIS 89, *12 (Nov. 24, 1978). As the instant Order and the February 25
Order are hereby limited to findings regarding relevance, the concern that the jurisdictional issue



CERTIFICATION OF REVIEWING OFFICIAL

I certify that I have reviewed the attached public filing, Complaint Counsel’sConsolidated
Opposition to Respondents’ Motions for Reconsideration or Certification of January 10" Order on
Complaint Counsel’s Motion In Limine, prior to its filing to ensure the proper use and redaction of
materials subject to the Protective Order in this matter and profect against any violation of that Order or

applicable RULE OF PRACTICE.
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Jarf‘es A.Kohm |

Associate Director, Division of Enforcement
Bureau of Consumer Protection
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CERTIFICATE OF SERVICE

I hereby certify that on January 25, 2006, I caused the attached Complaint Counsel’s
Consolidated Opposmon to Respondents Motlons for Reconsideration or Certification of January 10°
int Coun ¢10 bwf@d and filed ag follows:

(1) electronic copy via email, filed with:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., N.-W., Room H-135

"~ Washington, D.C. 20580

2) two (2) paper copies served by hand delivery to:
The Honorable Stephen J. McGuire
Chief Administrative Law Judge
600 Penn. Ave., N.W., Room H-113
Washington, D.C. 20580
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