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Dec. 7, 2005, at 2. Respondents have filed their present motion out of time, without showing
good cause therefor. See Scheduling Order, Aug. 11, 2004, at § 1 (“extensions . . . to these
deadlines will be made only upon a showing of good cause”). Respondents’ motion is untimely
and should be denied on that basis. See, e.g., Order, Dec. 7, 2005, at 2 (denying R¢spondents’
motions to exclude three of Complaint Counsel’s trial witnesses as untimely, stating: “A

scheduling order is not a frivolous piece of paper, idly entered, which can be cavalierly
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The fact that Respondents cite the Court’s recent January 10th Order in their motion does
not constitute good cause for their motioﬁ. The Court’s January 10th Order broke no new legal
ground. It concluded, in part, that “the pre-Complaint investigations are clearly irrelevant to the
present matters before the Court.” Order, Jan. 10, 2006, at 8. The Court’s conclusion was
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Respondents disseminated false and misleading advertising, not the Commission’s decision to

file the Complaint.” Id. (quoting Order, Nov. 4, 2004).
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B. Respondents’ Assumptions Regarding the
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that the FTC investigators’ proffered testimony relates solely to a pre-Complaint investigation.
This assumption is incorrect. The proffered witnesses have investigated and obtained evidence

relevant st Jhe aHPEtiggnghemqm since the issuance of that document. and thev are




Respectfully submitted,
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Lauree (202) 326-3237
Lemuel dy (202) 326-2981
Walter C. Gross, I  (202) 326-3319

Joshua S. Millard (202) 326-2454
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Division of Enforcement
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
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I hereby certify that on this ____ day of January, 2006, I caused Complaint Counsel’s Opposition
to Respondents’ Motion to Exclude FTC Investigator Witnesses to be served and filed as follows:

H the original, two (2) paper copies filed by hand delivery
and one (1) electronic copy via email to:
Donald S. Clark, Secretary
Federal Trade Commission
600 Penn. Ave., NNW., Room H-135
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Chief Administrative Law Judge
600 Penn. Ave., N.W., Room H-104
Washington, D.C. 20580

3 one (1) electronic copy via email and one (1) paper copy by first class mail to:
Stephen E. Nagin Mitchell K. Friedlander Ronald F. Price
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