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ORDER GRANTING IN PART COMPLAINT COUNSEL’S MOTION TO REOPEN



of May 13, 2005.! Rambus opposes reopening on the grounds that Exhibits CX-5100 - 5116 are
cumulative and irrelevant and that Complaint Counsel has offered no explanation or justification
for offering CX-5117 into evidence.?

“Reopening the record to admit supplemental evidence at this stage of the proceeding
should only be . . . countenanced where (1) the party offering the evidence has acted with due
diligence; (2) the supplemental evidence is relevant, probative and non-cumulative; and (3) the
supplemental evidence can be admitted without undue prejudice to the other party.™ We find
those criteria satisfied with respect to 17 of the 18 documents that Complaint Counsel has sought
to add to the record.

First, the Commission finds that Complaint Counsel has acted with due diligence in
offering this evidence. In late 2002, Rambus’s in-house counsel was searching for documents in
this case and discovered an open box of materials, including tapes, in a cubicle. Without
reviewing the tapes, he deemed the materials non-responsive to Complaint Counsel’s discovery
requests.’ In March 2005, Rambus revisited that decision in preparation for a hearing in the
Hynix case and made further searches for other tapes.> Thus, long after the close of discovery in
this matter, Rambus found additional evidence on approximately 1,400 back-up tapes and other
removable electronic media. Rambus completed production to Hynix and to Complaint Counsel
late in September 2005.° Since Rambus only recently produced these documents and Complaint
Counsel promptly brought them to our attention, we find that Complaint Counsel acted with due
diligence.

Second, we find that 17 of the 18 proffered documents are relevant and probative of
issues in this case. Rambus appears to concede the probative value of CX-5107 — an email
reflecting engineer Billy Garrett’s understanding of JEDEC’s disclosure policy — by stating that
the document reflects “an important confirmation for Rambus that disclosure at JEDEC meetings
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Rambus waived its privilege claims as to them earlier in this matter.® Footnotes found in CX-5117
contest Complaint Counsel’s position regarding privilege waiver. The Commission has not been
asked to rule on, and expresses no opinion regarding, this privilege waiver issue. More
importantly, the Commission has not been advised what probative value should be given to this
privilege log or for what purposes.'® Thus, with the exception of the privilege log, CX-5117, the
Commission finds Exhibits CX-5100 - 5116 and RX-2554 to be probative of the issues that need
to be resolved in this proceeding.

In addition, we find these probative exhibits to be non-cumulative."* Rambus argues that
CX-5100, CX-5101, and CX-5105 are cumulative of record evidence such as CX-837.** We
disagree. CX-837 is an email from Crisp reflecting, among other things, his recommendation
that Rambus “tell the world what patents have issued . . . to be clean on this.” CX-837 at 2. CX-
5105, by contrast, is an email that reflects Crisp’s question about what Rambus should do “if we
are required to disclose in order to remain members in good standing.” While both offer some
evidence about what Crisp thought about the import of the JEDEC policies, the observations they
contain are distinct. The argument that CX-837 and CX-5100-01 are cumulative is weaker. CX-
837 contains Crisp’s views on the advisability of coming “clean”; CX-5100 and CX-5101
contain the views of Rambus’s CEO, Geoff Tate, as communicated to Crisp and others, regarding
the need for a “strategy” regarding patent disclosure within JEDEC.

Rambus further argues that CX-5113 is “virtually identical” to an email by Mr. Crisp that
is already in the record, CX-711."® We again disagree. CX-5113 gives Mr. Crisp’s view of the
point of the JEDEC policy: “the major reason for the policy [JEDEC has] in place is that if they
were to standardize something that has a patent on it and the patent is necessary to build the
device and the patent holder decides to not license certain companies, then they potentially have
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1 For the purpose of this motion, otherwise admissible evidence is cumulative, and

thus excludable, when it is unnecessarily duplicative of other evidence already in the record. See,
Rule 3.43(b), 16 C.F.R. § 3.43(b); FED. R. EVIDENCE 403; and Joseph W. Cotchett, FEDERAL
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14 Rambus’s Motion to Reopen the Record to Admit Newly Obtained Evidence

Rebutting Complaint Counsel’s Proposed Findings and Undermining Complaint Counsel’s
Proposed Remedy (“Rambus’s Motion to Reopen”) at 4-5.

15 Rambus’s Motion to Reopen at 9-15.

16 Rambus’s Motion to Reopen at 7.
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19 Complaint Counsel’s Opposition to Rambus’s Motion to Reopen the Record at 3.
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