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while at National Semiconductor. When National Semiconductor decided to move all of its
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In 1976 or 1977 Mr. Gay purchased a lumber hardware building supply store in his

hometown of Payson, Utah. Mr. Gay operated his lumber business until 1982 when he was
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Basic Research, L.L.C. was formed to create dietary supplements and sell
wholesale to health food stores. Dr. Mowrey had his own company, American

Phytotherapy Research Laboratories (“APRL”), Dr. Mowrev became a consultant for Basic
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approximately 1996 when he began devoting himself full-time to the business. Mr. Gay
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understood by Basic Research’s lawyers.
Basic Research’s research and development team, headed by Dr. Mowrey, did

ongoing research identifying substances that may have some application for products based

on research that had been reported in the scientific literature and related sources, including

pharmaceutical companies that had conducted research that could be applied in a
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information about countless substances, carefully selecting only those with rigorous




only those claims that were adequately supported. This part of the process continued until

both rescarch and development, and marketing, were satisfied that the product and any

marketing were properly supported.

x i ]
R 4
ki A

I
. Farfhar ano ammlifaen itk dbe local awd we e lobosn: cbomdoadn oo dbion i e Joos
¥ gl i

im

by the lawyers. No product or marketing material was released in the marketplace unless
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and still believes that the challenged ads were truthful, that they complied with all

applicable laws and regulations and that there was a reasonable basis for the claims made in f

e ads based on the rigorous annroval process the 1h hefore hejng nublished

approved the ads.
In short, no ads were published until Mr. Gay was confident that those ads were
truthful and met all legal requirements and that the products worked as advertised. In fact,

to further assure customer satisfaction, Basic Research offered and fully backed a 100%
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(10) Mr. Gay was only involved part-time with Basic Research, LLC until

68.

(11) When Basic Research, LLC began developing products, Mr. Gay, based on his
engineering and previous employment experience, determined that there
needed to be a rigorous process in place to substantiate ihe products

developed by the company and to ensure that in manufacturing and marketing
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ultimate authority to determine whether the ads would be published, in
making his judgments he reasonably relied on the fact that scientific,

marketing and legal all had approved the ads. Mr. Gay approved the ads in
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applicable laws and regulations, and that there was a reasonable basis for the
claims made in the ads based on the rigorous approval process the ads went

through before being published. together with Mr. Gav’s confidence in the

competence and integrity of the individuals who approved the ads from each
of the groups involved in the process. Id.
(16) The Commission has failed to show that there is a reasonable apprehension

of future violations of the Federal Trade Commission Act (“FTCA™ by Mr,

Gay.
CONCLUSIONS OF LAW
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company Respondents. Mr. Gay did not have actual knowledge of material
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any misrepresentations, nor did he have an awareness of a high probability of

fraud and intentionally avoid the truth.



B. No injunctive relief would be appropriate against Mr. Gay because there is no
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CERTIFICATE OF SERVICE

I hereby certify that on the 10® day of February, 2006, I caused the foregomg TRIAL
E ii:ﬁ' NENENNIS AV in he filedland cerved ac follawe-

(1)  an original and one paper copy send via hand delivery. One electronic copy in
PDF format emailed to:

Donald S. Clark, Secretary

Federal Trade Commission

600 Pennsylvania Avenue, NW Room H-159
Washington, DC 20580

Email: secretary@ftc.gov

2) three paper coples and one electronic copy in PDF format on two CD-Roms filed
1> 1 I I I B

The Honorable Stephen J. McGuire

Chief Administrative Law Judge

600 Pennsylvania Avenue, NW, Room H-112
Washington, D.C. 20580

3) ~ one paper copyby first class U.S. Mail to

James Kohm

U.S. Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

()] one papér copy by first class U.S. mail and electronic PDF copy by email:

Laureen Kapin
Laura Schneider
Joshua S. Millard
Edwin Rodriquez
Walter C. Gross III
Lemuel W. Dowdy



®) one paper copy by first class U.S. mail:

Stephen E. Nagin

' Nagin, Gallop & Figueredo, PA
18001 Old Cutter Road, Suite 556
Miami, FL 33157
Email: snagin@ngf-law.com

1 | = N1

Emord & Associates, P.C.
1800 Alexander Bell Drive
Suite 200

Reston, VA 20191

Email: jemord@emord.com

Ronald F. Price

PETERS SCOFIELD PRICE .
310 Broadway Center 111 East
Broadway, #1100

Salt Lake City, Utah 84111
Email: tfp@psplawyers.com -

Mitchell K. Friedlander

c/o Compliance Department
5742 West Harold Gatty Drive
Salt Lake City, Utah 84116

Email: mkf555@msn.com
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DATED this |0 day of February, 2006.

BURBIDGE & MITCHELL

Foi J L

Robert J. Shelby 4

BURBIDGE & MITCHELL

215 S. State Street, #920

Salt Lake City, Utah 84111
Telephone: 801/355-6677
Facsimile: 801/355-2341

Attorneys for Respondent Dennis Gay




