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of fact and conclusions of law. Respondent Friedlander expressly adopts the arguments and
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FACTUAL BACKGROUND

Respondent Friedlander resides in SaltJ.ake Citv. Utah. At all relevant times.










with APRL’s president and sole owner, Respondent Dr. Mowrey, concerning the marketability of
potential products.
14.  Atno time did Respondent Friedlander ever receive any payment, money, etc.

from or based upon sales of any of the challenged products.
15. At no time did Respondent Friedlander disseminate, or cause to be disseminated,

any advertisements for the Challenged Products in “commerce” as that term is defined by section
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16.  Respondent Friedlander did not have final say or control over product
development, or final say or control over the content of the challenged advertisements for the
Challenged Products.

17.  Respondent Friedlander had no authority to act on behalf of any of the Company
Respondents.

18.  Respondent Friedlander did not know, nor should he have known, of the alleged

“deceptive” nature of the acts and practices alleged in the Complaint.

19.  None of the services that Respondent Friedlander provided to APRL involved
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ever pub!m!y disseminated, (1) Dr. Mowrey reviewed and signed off on the advertisements,
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and/or fat loss.? Given such facts, the Commission simply cannot prove, by a preponderance of
the evidence, that Respondent Friedlander knew or should have known of the alleged falsity of

the advertisements. Thus, any claim based on a theory of vicarious liability must be dismissed
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In this case, the first category identified by the Supreme Court in Morrisson is not at

issue. Respondent Friedlander did not make “use of the channels of interstate commerce.” Nor

C. SUBJECT MATTER JURISDICTION OVER THE CLAIMS ASSERTED AGAINST
BrsPryNENT ERTFNI ANNERDNAFSNAT KYIST TINNERTHF “KLNW. OE.

COMMERCE” THEORY
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protecting the “instrumentalities of interstate commerce™) where the FTC has jurisdiction under
the FTC Act and Commerce Clause. For example, the Commission has previously cited Ford

Motor Co. v. FTC, 120 F.2d 175, 183 (6™ Cir. 1941), which in turn cites Stafford v. Wallace, 258
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of commerce from the ranges and farms of the West to the consumers in the East. . . . Thatitis a
business within the power of regulation by legislative action needs no discussion.”).

Ford Motor also was a flow of commerce case. In that case, there was no question that
Fordwas involved in interstate commerce.> There also was no question that Ford was using an

instrumentality of commerce (i.e., advertising) as an “integral part™ of its distribution of cars




rejected Ford’s argument, because the local transactions were essential to the flow of Ford’s cars
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that Respondent Friedlander was not involved in the dissemination. For example, Respondent
Friedlander did not own or have any ownership interest in APRL, or in any of the Company
Respondents, or in any entities which may be related to the Respondent Companies. Respondent

Friedlander also was not an employee of any of the Company Respondents, or of any companies
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Friedlander ever an employee of APRL, and at no time did Respondent Friedlander ever have any
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promotional materials (i.e., he wrote ad copy for Dermalin, Cutting Gel, Anorex, Leptroprin and
Pedial.ean, and provided input to his client on ad layout)), the fact remains that Respondent
Friedlander’s activities were closed ended and purely local in nature.

For example, at all relevant times, Respondent Friedlander was an independent consultant
to APRL. Respondent Friedlander’s consulting services, including the drafting of proposed
advertisements for proposed products, and consulting with APRL’s president and sole owner, Dr.

Mowrey, concerning the marketability of potential products, all were local activities. None of the
services that Reasnopdent Epjedlander prpvided fo APRI inalvediiptereate comuperee
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Commission has brought against Respondent Friedlander, the Commission has previously
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misrepresentations, was recklessly indifferent to the truth or falsity of a misrepresentation, or had
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Furthermore, he knew that (a) Timothy Muris, the Commission’s former chair, had opined that a
single study was sufficient to support advertising claims, (b) a federal judge had ruled that the
specific study which was at issue when Mr. Muris rendered his opinion (a study which the

Commission’s expert in this case criticizes) is a competent and reliable scientific study, and (c)
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Respondent Friedlander.
B. INJUNCTIVE RELIEF
Even if the Commission could prove that the ads violated the law (which the Commission

ganngt do). iniunctive relief would not he annrooriate against Rgspondent Friedlander. In order

to obtain injunctive relief, the Commission is required to show that there is a reasonable
apprehension of future violations of the FTCA by Respondent Friedlander. United States v. W.T.

Grant Co., 345 U.S. 629, 633 (1953); Commodity Futures Trading Commission v. British

American Qommodit}) Options Corp.. 560 F.2d 135 (2™ Cjr. 1977): FTC v. Atlantex Associates.
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Mifchell K. Friedlander
c¢/o Compliance Department
5742 West Harold Gatty Drive
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Telephone: (801) 414-1800
Facsimile: (801) 517-7108

Pro Se Respondent



CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that atrue and correct copy of the foregoing RESPONDENT MITCHELL
K. FRIELDANDER’S PRE-HEARING BRIEF, AND PROPOSED FINDINGS OF FACT AND CONCLUSIONS
OF LAwwas provided to the following as follows:

(D) On 7 February 2006, the original and two (2) paper copies sent via Federal Express
overnight delivery, and on /O _February 2006, one (1) electronic copy via email attachment in
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