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Respondent Mitchell K. Friedlander submits this pre-hearing brief, and proposed findings

of fact and conclusions of law. Respondent Friedlander expressly adopts the arguments and

proposed findings of fact and conclusions of law set forth in the pre-hearing briefs and proposed

findings of fact and conclusions oflaw submitted by the other respondents in this matter.

FACTUAL BACKGROUND

Respondent Friedlander resides in Salt Lake City, Utah. At all relevant times,

Respondent Friedlander was an independent consultant to an entity which is not a part to this

action -- American Phytotherapy Research Laboratory ("APRL"). APRL is a Utah corporation,

owned and operated by Respondent Daniel B. Mowrey, Ph.D. APRL's principal place of

business is located in the State of Utah. APRL does not place advertisements, does not

manufacture any product, does not advertise any products, and does not sell any products. At all

relevant times, APRL's sole business fuction was to provide consulting services to nutritional

supplement companies, including one or more ofthe Respondent Companies.

As an independent consultant, Respondent Friedlander provided consulting services to

APRL, in Utah, which services included drafting proposed advertisements for proposed dietar

supplements, and consulting with APRL's president and sole owner, Respondent Dr. Mowrey,

concerning the marketability of potential products. APRL, in turn, provided independent

consulting services to one or more of the Company Respondents.

At no time during the relevant time period did Respondent Friedlander ever own or have

any ownership interest in APRL, or in any of the Company Respondents, or in any entities which

may be related to the Respondent Companies. Respondent Friedlander also was not an employee

of any of the Company Respondents, or of any companies which may be "related" to the

Company Respondents. Furhermore, at no time was Respondent Friedlander ever an employee



of APRL, and at no time did Respondent Friedlander ever have any authority or control over

APRL, or authority to act on APRL's behalf. Moreover, at no time did Respondent Friedlander

ever have any authority or control over any of the Company Respondents, or authority to act on

behalf of any of the Company Respondents.

Respondent Friedlander also never disseminated or caused to be disseminated any

advertisements for the challenged products in "commerce" as that term is defined by section 4 of

the Federal Trade Commission Act ("FTCA"). In short, all of Respondent Friedlander's services

to APRL were purely local services, and were not in or affecting interstate commerce as defined

under the FTCA. Thus, the Commission lacks subject matter jurisdiction over Respondent

Friedlander, and all claims asserted against him must be dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. FINDINGS OF FACT

1. Respondent Friedlander resides in Salt Lake City, Utah.

2. During the 1980's, Respondent Friedlander determined that the combination of

ephedrine, caffeine and aspirin ("ECA") could be useful in promoting weight loss.

3. Respondent Friedlander subsequently commissioned a scientific study on the ECA

combination, which study was performed by Dr. Patricia Daly, among others, at Harvard

University. The results of this study were ultimately published in the International Journal of

Obesity, (1992) 17 (Suppl. 1) S73-S78.

4. In 1991, Respondent Friedlander obtained a patent on the ECA combination for

weight loss.
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5. In April 1993, Respondent Friedlander entered into a royalty agreement with

Basic Research, LLC, which was a predecessor of Respondent Basic Research, LC, relating to

the sale of products containing ECA.

6. On 2 April 1999, before any of the challenged products were marketed or sold,

Respondent Friedlander assigned all of his patent rights in the ECA combination. Respondent

Friedlander thus had no rights in the ECA patent, and he did not retain any royalty rights with

respect to the ECA patent.

7. APRL, now known as DBM Enterprises, Inc., is a Utah corporation which is not a

part to this proceeding.

8. Beginning in the latter part of the 1990's, Respondent Friedlander began to

provide independent consulting services to APRL.

9. At all times relevant hereto, all services provided by Respondent Friedlander were

provided to APRL, in the capacity as an independent consultant.

10. At no time has Respondent Friedlander ever been an employee of ARL.

11. At no time has Respondent Friedlander ever been an employee of any of the

Company Respondents.

12. At all relevant times Respondent Friedlander was not an owner of any of the

Company Respondents, and Respondent Friedlander had no ownership interest in any of the

Company Respondents.

13. Respondent Friedlander provided consulting services to APRL, in Utah,

including drafting proposed advertisements for proposed dietary supplements, and consulting
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with APRL's president and sole owner, Respondent Dr. Mowrey, concerning the marketability of

potential products.

14. At no time did Respondent Friedlander ever receive any payment, money, etc.

from or based upon sales of any of the challenged products.

15. At no time did Respondent Friedlander disseminate, or cause to be disseminated,

any advertisements for the Challenged Products in "commerce" as that term is defined by section

4 of the Federal Trade Commission Act. See Friedlander Decl. ir 5.

16. Respondent Friedlander did not have final say or control over product

development, or final say or control over the content of the challenged advertisements for the

Challenged Products.

17. Respondent Friedlander had no authority to act on behalf of any of the Company

Respondents.

18. Respondent Friedlander did not know, nor should he have known, of the alleged

"deceptive" nature of the acts and practices alleged in the Complaint.

19. None of the services that Respondent Friedlander provided to APRL involved

interstate commerce. Indeed, until such time as the challenged advertisements appeared in public

and the challenged products were offered for sale, no interstate commerce occurred.

20. Respondent Mowrey has some thirt years experience in studying and developing

dietary supplements, including the publication of numerous books concerning the use of dietary

supplements.

21. Although Respondent Friedlander drafted ad copy for advertisements for the

challenged products, at no time did Respondent Friedlander ever have authority to approve
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dissemination of the advertisements. On the contrary, before the challenged advertisements were

ever publicly disseminated, (1) Dr. Mowrey reviewed and signed off on the advertisements,

indicating that he believed the scientific claims he thought were being made in the

advertisements were reasonable and supported by the scientific evidence, (2) the Company

Respondents' compliance department reviewed and signed off on the advertisements, and (3) the

Company Respondents' outside counsel, a former FTC attorney, reviewed and signed off on the

advertisements.

22. At no time did Respondent Friedlander disseminate, or cause to be disseminated,

any advertisements for the Challenged Products in "commerce" as that term is defined by section

4 of the FTCA.

23. Respondent Friedlander has never been an employee of APRL.

24. Respondent Friedlander has never owned or had any ownership interest in APRL.

25. Respondent Friedlander has never had authority or control over APRL, and has

never had authority to act on behalf of APRL.

26. Respondent Friedlander has never sold any of the challenged products.23. Respondent Friedlander has never been an empver sole, (2) the Company

Company Re products.

23. Respondent Fridoelanoatiaveover APRLander has ,pver decisissemakt w of APRL.



30. Respondent Friedlander does not have, and has never had, any authority to act on

behalf of any of the Company Respondents.

31. Respondent Friedlander does not have any ownership interest in any of the

Company Respondents.

32. At no time did Respondent Friedlander ever have any authority to approve

products on behalf of Basic Research, LLC or on behalf of any of the Company Respondents.

33. Respondent Friedlander has and had, as at all relevant times, a reasonable basis to

believe that the claims made in the promotional materials for the challenged products are true.

34. The consulting services provided by Respondent Friedlander have been of a

purely local natue, and do not constitute engagement or participation in interstate commerce, as

defined under the FTCA.

35. Respondent Friedlander reasonably relied on Dr. Mowrey, and Dr. Mowrey's

determination that there was a reasonable basis for the claims being made.

36. Respondent Friedlander did not paricipate in a common enterprise with the other

Respondents.

II. CONCLUSIONS OF LAW

1. The consulting services provided by Respondent Friedlander have been of a

purely local natue. As such, Respondent Friedlander's actions have not been in or affecting

interstate commerce as defined under the FTCA. Therefore, the Commission lacks subject

matter jurisdiction over Respondent Friedlander.

2. Respondent Friedlander is not individually liable for restitution because he acted

reasonably and in good faith.
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3. Respondent Friedlander did not have actual knowledge of material

misrepresentations nor was he recklessly indifferent to the truth or falsity of any

misrepresentations, nor did he have an awareness of a high probability of fraud and intentionally

avoid the truth.

4. Common enterprise theory applies only between corporate entities.

5. No injunctive relief would be appropriate against Respondent Friedlander because

there is no reasonable apprehension of futue violations of the FTCA by him.

LEGAL DISCUSSION

i. THE COMMISSION LACKS SUBJECT MATTER JURISDICTION OVER THE
CLAIMS ASSERTED AGAINST RESPONDENT FRIEDLANDER

A. THE COMMISSION CANNOT PROVE THAT RESPONDENT FRIEDLANDER KNEW
OR SHOULD HAVE KNOWN OF THE ALLEGED FALSITY OF THE CHALLENGED
ADVERTISEMENTS

In order to establish subject matter jurisdiction for any claim of vicarious liability, the

Commission would have to establish as a jurisdictional fact that Respondent Friedlander knew,

or should have known, of the "deceptive acts or practices alleged (in the Complaint)."

Complaint ir 10; FTC v. Garvey, 383 F.3d 891, 900-02 (9th Cir. 2004) (knowledge is element of

"paricipant liability"); Coro, Inc. v. FTC, 338 F.2d 149, 154 (1 st Cir. 1964) (corporate president,

who did not have knowledge of wrongful conduct of others, found not liable even though he

controlled corporation). i Absent an allegation and proof of civil conspiracy, the Commission as

i In Garvey and Coro, the issue of 
knowledge was not a jurisdictional fact, but just an

element of "participant liability," because the FTC alleged, and proved, that Messrs. Garvey and
Coro directly engaged in acts or practices "in or affecting" interstate commerce. Respondent
Garvey appeared in television commercials and was the face and public spokesperson for the
challenged product, and Respondent Coro controlled the corporate respondents that disseminated
the subject advertisement. Here, in contrast, Respondent Friedlander neither controlled the

(continued... )
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a matter of law cannot attribute the conduct of others to Respondent Friedlander to establish

jurisdiction over him. See Halberstam v. Welch, 705 F.2d 472,477 (D.C. Cir. 1983) (to obtain

jurisdiction over alleged co-conspirator arising from acts of others, part has to prove elements of



and/or fat loss.2 Given such facts, the Commission simply cannot prove, by a preponderance of

the evidence, that Respondent Friedlander knew or should have known ofthe alleged falsity of

the advertisements. Thus, any claim based on a theory of vicarious liability must be dismissed

for lack of subject matter jurisdiction.

B. THE COMMISSION CANNOT PROVE, By A PREPONDERANCE OF THE EVIDENCE,
THE JURISDICTIONAL FACTS NECESSARY To ESTABLISH SUBJECT MATTER
JURISDICTION OVER ANY CLAIM ASSERTED UNDER A P ARTICIP ANT LIABILITY
THEORY

The Commission has have previously asserted in this case that "(i)t is well-settled precept



indirect and remote that to embrace them, in view of our complex society, would effectually

obliterate the distinction between what is national and what is local and create a completely

centralized governent.""') (citation omitted).



In this case, the first category identified by the Supreme Court in Morrisson is not at

issue. Respondent Friedlander did not make "use ofthe channels of interstate commerce." Nor

has the Commission previously claimed that this category is relevant.

C. SUBJECT MATTER JURISDICTION OVER THE CLAIMS ASSERTED AGAINST



treats the various stockyards of the country as great national public utilities to promote the flow

of commerce from the ranges and farms of the West to the consumers in the East. . . . That it is a

business within the power of regulation by legislative action needs no discussion.").

Ford Motor also was a flow of commerce case. In that case, there was no question that

Ford was involved in interstate commerce.3 There also was no question that Ford was using an

instrumentality of commerce (t. e., advertising) as an "integral part"4 of its distribution of cars

throughout the United States.5 Ford's argument was that the FTC lacked jurisdiction to regulate

"(t)he sale on credit of (its) cars by its local dealers. . .." 120 F.2d at 183. The Circuit Cour

3 Ford was involved in the sale and distribution of "cars manufactured by them. . . from
(its) factories in Michigan and elsewhere to all parts of the United States for sale to the
purchasing public. (Ford) maintains several thousand retail dealer outlets throughout the United
States with whom it has contracts to sell its cars wholesale at prices fixed by petitioner, the
dealers agreeing to maintain places of business of a definite kind and nature and to sell the cars in
a manner specified by petitioner. . . . Petitioner's dealers agree to take retail orders for new cars
on a specified order blank and operate their business generally in the maner outlined in their
contracts with it. Petitioner sells its cars direct to dealers who take title to them and in tu the
dealers sell to the public, but petitioner assists in the sales through wide and extensive
advertising in newspapers, magazines, bilboards and in other ways." 120 F.2d at 177-78







mining; . . . intrastate extortionate credit transactions. . . , restaurants utilizing substantial

interstate supplies. . . , inns and hotels catering to interstate guests. . . , and production and

consumption of homegrown wheat. . . ." Lopez, 514 U.S. at 558-59 (citations omitted). "These

examples are by no means exhaustive, but the pattern is clear." Id. "Substantial" means

substantial, whatever substantial means. Thus, "(t)he most difficult activities for the FTC to

reach even under its broadened mandate wil be those involving local rendering of services or

restraints on production of goods which are locally manufactured or processed." 1 Fed. Trade

Comm'n. § 1:4 (2003) (emphasis added).

Here, Respondent Friedlander's writing of proposed advertisements cannot constitute a

"substantial" impact on interstate commerce. Had Respondent Friedlander not drafted the

advertisements, somebody else would have. Furhermore, although Respondent Friedlander

admittedly drafted advertisements, he did not determine what scientific claims could be made in

the ads. That determination was made by others, and Respondent Friedlander simply drafted

advertisements based upon the claims that others had determined could be made. Thus, had

Respondent Friedlander not drafted the advertisements, somebody else would have, using the

exact same claims that others had already determined could be made in the advertisements. Thus,

the fudamental substance of the advertisements would have been the same, regardless of Mr.

Friedlander's involvement. Accordingly, his involvement cannot be said to rise to the requisite

level of "substantial impact."

Furhermore, it was not, in any event, the drafting of the advertisements which had any

impact on interstate commerce; it was the dissemination of the final advertisements which had

impacted interstate commerce. And with respect to the dissemination, the evidence wil show
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that Respondent Friedlander was not involved in the dissemination. For example, Respondent

Friedlander did not own or have any ownership interest in APRL, or in any of the Company

Respondents, or in any entities which may be related to the Respondent Companies. Respondent

Friedlander also was not an employee of any of the Company Respondents, or of any companes

which may be "related" to the Company Respondents. Furhermore, at no time was Respondent

Friedlander ever an employee of APRL, and at no time did Respondent Friedlander ever have any

authority or control over APRL, or authority to act on APRL's behalf. Moreover, at no time did

Respondent Friedlander ever have any authority or control over any of the Company

Respondents, or authority to act on behalf of any of the Company Respondents, including with

respect to decisions relating to the dissemination of advertisements. It was this dissemination of

advertisements, not the writing of the advertisements, which impacted interstate commerce.

Thus, Respondent Friedlander's involvement cannot be said to rise to the requisite level of

"substantial impact."

In light of FTC case law applying the doctrine of "participant liability," two things

become clear from this Supreme Cour precedent. First, in order for the FTC to obtain

jurisdiction over a person for false advertising, that person must have control over the

dissemination of the advertisement, must have actually disseminated the ad in interstate

commerce, or must have engaged in some other form of "direct" participation in interstate

commerce. Respondent Friedlander is not aware of any case where the Commission has issued a

cease and desist order against a part for mere indirect participation in interstate commerce. See,

e.g., FTC v. Publishing Clearing House, Inc., 104 F.3d 1168, 1170 (9th Cir. 1997) (president of

corporation can "be held individually liable for injunctive relief. . . for corporate practices if the

16



FTC can prove (1) that the corporation committed misrepresentations or omissions of a kind



promotional materials (i.e., he wrote ad copy for Dermalin, Cutting Gel, Anorex, Leptroprin and

PediaLean, and provided input to his client on ad layout)), the fact remains that Respondent

Friedlander's activities were closed ended and purely local in natue.

For example, at all relevant times, Respondent Friedlander was an independent consultant

to APRL. Respondent Friedlander's consulting services, including the drafting of proposed

advertisements for proposed products, and consulting with APRL's president and sole owner, Dr.

Mowrey, concerning the marketability of potential products, all were local activities. None of the

services that Respondent Friedlander provided to APRL involved interstate commerce.

To bolster what is, at best, an ambiguous jurisdictional predicate for the charges the

Commission has brought against Respondent Friedlander, the Commission has previously

claimed that Respondent Friedlander allegedly "had veto power over whether a product was

marketed. . . ." However, the evidence at the hearing wil demonstrate the following: (1) at no

time during the relevant time period did Respondent Friedlander ever own or have any ownership

interest in APRL, or in any of the Company Respondents, or in any entities which may be related

to the Respondent Companies; (2) Respondent Friedlander was not an employee of any of the

Company Respondents, or of any companies which may be "related" to the Company

Respondents; (3) at no time was Respondent Friedlander ever an employee of APRL, and at no

time did Respondent Friedlander ever have any authority or control over APRL, or authority to

act on APRL's behalf; and (4) at no time did Respondent Friedlander ever have any authority or

control over any of the Company Respondents, or authority to act on behalf of any of the

Corporate Respondents, including with respect to the Company Respondents' decisions to

disseminate advertisements and market their products.
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misrepresentations, was recklessly indifferent to the truth or falsity of a misrepresentation, or had

an awareness of a high probability of fraud along with an intentional avoidance of the truth."

Garvey, 383 F.3d at 900. See also FTC v. Publishing Clearing House, Inc., 104 F.3d 1168,

1171 (9th Cir. 1997).7

Respondent Friedlander has no liability for restitution because the evidence wil

demonstrate that he did not have any actual knowledge of any material misrepresentations nor

was he recklessly indifferent to the truth or falsity of a misrepresentation, nor did he have an

awareness of a high probability of fraud and intentionally avoid the truth. Although Respondent

Friedlander admittedly wrote the ad copy, he is not a scientist and does not have the technical

expertise to evaluate the effcacy of the products and the validity of studies and other evidence

supporting the products. For that reason, Respondent Friedlander relied on Dr. Mowrey, a

person trained in the scientific method and who has some thirt years experience studying

medicinal plants, herbs and nutritional supplements, and who had written several books on herbs

and herbal medicine, whose job was to study the scientific literatue and available evidence to

ensure that there was a reasonable basis for the scientific claims that would be made in the

promotional materials, and that the claims were truthfuL.

Furthermore, Respondent Friedlander knew that with respect to whatever products the

Company Respondents may decide to market, the Company Respondents would not, and did, go

forward with the manufacturing and/or marketing of any product until the scientific group, the

marketing group and the company lawyers, including a former FTC attorney, signed off on the

product and the advertisements. Respondent Friedlander relied upon the expertise, investigation

7 In this regard, the Commission has alleged a common enterprise theory in this case.

However, the common enterprise theory only applies to corporate respondents and not to
individuals. In Re Telebrands Corp., Docket No. 9313, Initial Decision (September 15,2004).
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and work of these people in approving the ads. He relied upon Dr. Mowrey and the other

scientists that there was a reasonable basis for believing that the products worked, i.e., that used



, ,

Furthermore, he knew that (a) Timothy Muris, the Commission's former chair, had opined that a

single study was sufficient to support advertising claims, (b) a federal judge had ruled that the

specific study which was at issue when Mr. Muris rendered his opinion (a study which the

Commission's expert in this case criticizes) is a competent and reliable scientific study, and (c)

another federal judge had ruled that the company had a reasonable basis for advertising claims

made in support of another ECA product. There is no basis to impose restitution liability on

Respondent Friedlander.

B. INJUNCTIVE RELIEF

Even if the Commission could prove that the ads violated the law (which the Commission
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