


Literally tens of thousands of pages of documents obtained by the Commission through
compulsory process are unrelated to the products and advertisements that form the basis of the
Commission’s claims against Respondents in this proceeding.! Respondents respectfully submit

the Commission has included in its designation of hearing exhibits hundreds of documents so
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be provided to information that is three or more years old. See January 25, 2006 Order, pp. 2-4.*

Accordipglv, nursnant to 16 CF.R. §3.45 and the Necemher 5™ and Ianmary 25™ Orders
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2) Commercial information, such as marketing strategies, confidential consulting
and license arrangements, advertising dissemination schedules; and
3) Financial information, such as advertising expenditures and gross revenue

figures, profits and revenue balance sheets, royalty and licensing agreements,
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information; (6) the ease or difficulty with which the information could be properly acquired or

duplicated by others.
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necessarily require a specific demonstration of the manner in which other companies would use
material to the disadvantage of the company whose information is at issue. E.I. DuPont de
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allegedly sensitive information would seriously affect a [company’s] commercial position.” Id.
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These documents contain lists or descriptions of the ingredients and ratios of amounts for
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processes” when the dissemination of the information would cause harm to the vossessor.
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2003) (citing Essex Group, Inc. v. Southwire Co., 501 S.E.2d 501, 503 (Ga. 1998) (quoting
Rostatemept 3d.of [Jnfair Competition § 39 (1995))._Indeed. “Ibloth the Uniform Trade ~
P
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324 (2003); UTSA § 1(4) cmt.; Rivendell Forest Products v. Georgia-Pacific Corp., 28 F.3d
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Employees having access to the list were instructed to keep it at their desk and were prohibited
from removing the list from the office. Unistar Corp., 415 So0.2d at 734. The court held that the
list was a trade secret and could not be used by two former employees to compete against the

plaintiff. /d. The court reasoned that the list of dealers was a result of “considerable effort,

knowledge, time, and expense on the part of the plaintiff.” Id.
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established that the information contained in these exhibits is sufficiently secret, and sufficiently

material to Respondents’ business, that a clearly defined, serious injury would result in the event
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G. Attachment 7: Royalty and Licensing Agreements
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The sensitivitv of this information is sunoorted bv the documents themselves and the

“secrecy” and “materiality” factors. Fobbs Dec., ] 62-67. Additionally, this Court previously

’Jﬂstﬁ;f_n‘l_ﬂﬂ_nf + . i tam ki mam O AV 2. A di 1.




supporting declarations show the documents are “confidential” and their dissemination “would

result in a clearly defined, serious injury.” Evanston Northwestern Health Corp., 2005 F.T.C.
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agreements from being part of the public record in an adjudicatory proceeding unless and

T
vntil the Caromission accents the agreement. See Fobbs Dec. § 81. Finally, the public may

misperceive Respondents attempts to settle as an admission of guilt, thereby damaging
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the ALJ, and to reduce the volume of material presented, those documents are not separately
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Robert J. Shelby V4
BURBIDGE & MITCHELL
215 S. State Street, #920
Salt Lake City, Utah 84111
Telephone: 801/355-6677
Facsimile: 801/355-2341
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Dated thié ‘ {J) day of

2006

Respectfully submitted,

%/—\\ .
Mitchell K. Friedlander
5742 West Harold Gatty Drive
Salt Lake City, UT 84116
Mk{555@msn.com

Pro Se
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Email: lkapin@ftc.gov
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Stephen E. Nagin

Nagin, Gallop & Figueredo, PA
18001 Old Cutter Road, Suite 556
Miami, FL 33157

Email; snagin@ngf-law.com

Jonathan W. Emord

Emord & Associates, P.C.
1800 Alexander Bell Drive
Suite 200

Reston, VA 20191

Email: jemord@emord.com

Ronald F. Price
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Exhibit No. Title or Description Bates No. Categories
RX-280 SDT00484
THRU
SDT00494 2
RX-281 SDT00500
THRU
SDT00522 2
RX-282 SDT00470
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SDT000524 2
RX-283 SDT00525
THRU
_ f@ﬁ SDT000530 2
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Table 1

Exhibit No. Title or Description Bates No. Categories
R0034370
(ALSO
MARKED AS
CX-203 R0033185) 10
CX-209 R0033070 10
CX-210 R0035122
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
)

RASK REST A

NUTRASPORT, L.L.C., )
SOVAGE DERMALOGIC LABORATORIES.LI.C*. L _NOCKETNQ 0118,

DENNIS GAY, )
WRE:










11. The product formulation documents comprise charts, emails, faxes and other
internal documents. The product formulation information is not known outside of Respondents’
business, except by certain third-party companies who manufacture the products. In those
instances, Respondents have maintained confidentiality agreements with each manufactuger i
W

12. Product formulation information is closely guarded. Only those employees within
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competitors because ephedra-containing products may still be being sold in other countries

where sale of such products is allowed. As such, competitors could easily save hundreds of
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researching and developing the Challenged Products.

g

for the Challenged Products. The only way that a third party could properly acquire this
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52. Public disclosure of the balance sheets detailing Respondents’ assets and
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56. Public disclosure of the licensing and royalty agreements would cause a clearly

defined, serious injury to Respondents.
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Composite Attachment 8: Customer Information
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63. The details of the advertising dissemination schedules are onfy known to those
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knowledge. For example, Respondents’ corporate officers and supervisors in the advertising and
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76. Public disclosure of documents containing marketing strategy would cause a
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Attachment 11: Settlement Documents

77. Composite Attachment 11, attached hereto, includes Respondents’



80. Disclosing the e-mails and letters exchanged during the pretrial investigation
pertaining to settlement discussions would permit competitors and the public access to privileged

and confidential communications made bv Respondents’ attornevs on its behalf. Competitors

would also benefit from the time, effort, and money that Respondents put into resolving this
case.
81. Some of the proposed consent orders contain language that prevents the

agreements from being part of the public record in an adjudicatory proceeding unless and until

the Commission accepts the agreement. All attempts at settlement to date have failed and the
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DATED thi day of February, 2006.

Cppbas S

Carla Fobbs













Public-Composite 3

Exhibit No. Title or Description Bates No. Categories
CX-166 R0000332 3
CX-167 R0007483 3

R0009931
R0029913
CX-168 R0035713 3




Public-Composite 3

Exhibit No. Title or Description Bates No. | Categories
RX-592 ' R00124364
THRU
R0015583 3
RX-708 NC11313
THRU
NC11333 3
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iHIS PAGE INTENTIONALLY LEFT BLANK

Exhibit No.

Bates No.

Title or Description Categories






Public-Composite 10

Exhibit No. Title or Description Bates No. | Categories

5004217-

CX-448 5004307 10

CX-027 10
5032872-

CX-117 5032962 10
R0034370

(ALSO
MARKED AS

R0033185) 10

R0033070 10

R0035122 10

R0035116 10
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Public-Composite 10

Exhibit No. Title or Description Bates No. | Categories
CX-383 R0044519 10
CX-451 10
CX-455 10
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Public-Composite 11

Exhibit No. Title or Description Bates No. | Categories
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Public-Composite 12

Exhibit No. Title or Description Bates No. | Categories
CX-077 12
CX-089 12
CX-116 12
CX-134 12
CX-148 12
CX-149 12
CX-163 12
CX-182 12
CX-183 12
CX-196 12
CX-197 12
CX-198 12
CX-254 12
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Public-Composite 12

Exhibit No. Title or Description Bates No. | Categories
RX-047 N/A 12
RX-048 N/A 12
RX-051 N/A 12
RX-052 N/A 12
RX-054 | NA | 12




UNITED STATES OF AMERICA

i e TR (ST

OFFICE OF ADMINISTRATIVE LAW JﬁDGES

In the Matter of

BASIC RESEARCH, L.L.C, PUBLIC RECORD
A.G. WATERHOUSE, L.L.C,,
KLEIN-BECKER USA, L.L.C.,

LTI SDANT. " Tyf”

SOVAGE DERMALOGIC LABORATORIES, L.L.C., )
BAN, L.L.C., )
DENNIS GAY, )
)
)
)

)
)
)
)
)
)

DOCKET NO. 9318

DANIEL B. MOWREY,
MITCHELL K. FRIEDLANDER

DECLARATION OF GINA GAY

1. My name is Gina Gay. I am over twenty-one years of age, of sound mind, and

fullv competent and able to testifv to the matters set forth herein. I have nersonal knowledge of

the facts set forth herein.
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3. This Declaration is submitted in support of Respondents’ Motion for In Camera
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DATED this day of February, 2006.

C e b

Gina Gay d




