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In the Matter of

A.G. WATERHOUSE, LLC
KLEIN-BECKER USA, LLC
NUTRASPORT, LLC
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BASIC RESEARCH, A.G. WATERHOUSE,
KLEIN-BECKER USA, NUTRA SPORT, and
SOVAGE DERMALOGIC LABORATORIES
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A. Respondents’ Arguments
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defend themselves and to preserve for appellate review a full record.”

e AL il e ed N D ranmaindmintn Aanlava “Thisr avalirAsna all rnea




1.

A. Overview
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Motion at 2 (“By eliminating all pre-Complaint evidence, your Honor encumbers Respondents’
right to defend themselves and to preserve for appellate review a full record.”) and at 5 (“By
ehmmatmg all pre Complamt evidence, the Order creates a constltutlonally-defectwe and

The January 10, 2006 Order does not prevent Respondents from presenting “all pre- -
Complaint evidence.” Nor does it prevent Respondents from presentmg ev1dence on their Flfth
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(Feb. 12, 2002) (citing In re Automotive Breakthrough Sciences, Inc., 1996 FTC LEXIS 478, *1
(Nov. 5, 1996); In re BASF Wyandotte Corp., 1979 FTC LEXIS 77, *2 (Nov. 20, 1979)).

A question of law or policy as to which there is a substantial ground for difference of
opinion “‘requires a finding that the question presents a novel or difficult legal issue. It is this
unsettled state of the law that creates a “substantial ground for difference of opinion” and triggers
certification.”” In re Schering-Plough Corp., 2002 WL 31433937 (citing Int 'l Assoc. of Conf.
Interpreters, 1995 FTC LEXIS 452, *4 5 (Feb 15, 1995) “‘Comm1ssron precedent also holds
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Schering-Plough Corp., 2002 WL 31433937 (citing Int’l Assoc. of Conf. Interpreters, 1995 FTC
LEXIS 452, *4-5; BASF Wyandotte Corp., 1979 FTC LEXIS 77, *3 (Nov. 20, 1979)).

The order for which Respondents seek interlocutory review is an order excluding
ev1dence “The questron of Whether ev1dence on part1cular factual proposrtlons is relevant to one

absence of a clear abuse thereof, is committed to the sound discretion of the law judge.” In re
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Respondents’ interpretation of the January 10, 2006 Order is, again, misplaced.
Respondents appear to posit that the January 10, 2006 Order precludes the admission of any
evidence or testimony obtained in a pre-Complaint investigation. It most certainly does not.
Respondents have seized on a single statement in the January 10, 2006 Order and taken it out of
context. The Court assumes that Respondents’ erroneous interpretations were inadvertent, but
cautions the parties to avoid any intentional misrepresentations of the Court’s rulings. The Order
does not exclude evidence simply because it was gathered during the pre-Complaint investigative
stage. :
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