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CHRlSTOPHER 1. CHRISTIE 
United States Attomey 
by: Susan Handler.Menahem 
Assistant U.S. Attomey 
970 Broad Street 7th Floor 
Ncwnrk , NJ 07102 CLOSED(973) 645-2700

SHM 7714


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW .JERSEY


UNITED STATES OF AMERICA 

.P laiJ1ti 1'1'


Civ. No. t26- crA6J 

WALSH OPTICA L) INC., a corporation 
aDd 
KEVIN WALSH, individually amI as an off 
of the corporation 

Defendants. 

CONSENT DECREE AND ORDER FOR CIVIL PENALTIES, 
INJUNCTION, AND OTHER RELIEF 

WHEREAS plaintiff, the Un.ited States of America) has connncnced this action by fijng 

the Compiaint herein; defendants have waived serv1cc of the Summons and Cornplaiut; the 

parties have bcen represented by the attorneys who:;e names appear hereafter; and the paries 

have agreed to settlement ofthis action upon the following tenns and conditions, without 

adjudication of any issue of fact or law and without defendants admitting 1iability tor any of the 

matter alleged in th Complaint or that the facts as alleged in the Cotnplaint, other than the 

jurisdictional facts, are true; 



" "("' 

Case 2:06-cv-



Case 2:06-cv-03591-JAG-MCA Document 2 Filed 08/30/2006 Page 3 of 30 

Gase 2:06-cv-03591-JAG- MCA Document Filed 08/03/2006 Page 3 of 30 

and employees, and all persons in active concer or paricipation with a.ny one of them who 

n::ceive actual notjce of this Order by personal service or otherwise, are hereby enjoined, direct1y 

or through any corporation. subsidiary, divisioll, website, or other devicc) from viol ting any 

provision of the Contact Les Rule, 16 C.F.R. Part 315 , and u. the Rule may hereafter be 

amended. A copy ofthc current Rule is attahcd hereto as Appendix A and incOlporaled herein 

as if fully sel forth verbatim. 

CIVIL PENALTY 

7. Defcndant5 Walsh Optical and Kevin Walsh shall pay to plaintiff a civjI penalty, 

pursuant to Section 5(m)(I)(A) ofthc Federl Trade Commission Act, 15 US.C. 45(m)(I)(A). 

in the amount of fort thousand dollars ($40 000). Defendants arc joinUy and severally 

, or other TcTj�/t
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beyond the due date of payment, the entire Ullpaid penalty, together with interest , as computed 

pursuant tQ 28 U.S.C. * 1961; from the date of default to the dat of payment, shall immediately 

become due and payable. 

c.Each defendant is hereby requircd , in accordance with 31 U. 7701 , to fuish 

to the Federal Trade Commission its taxpayer identifying number (liocial security number or 

employer identification number)t which shall be used fur' purposes of col1ccting and reportng on 

any delinquent amunt arsing out of its rdationship with the government. 

DISTRIBUTION OF ORDER BY DEFENDANTS 

10. For a period ofthrce (3) year from the date of entry oftils OrdCI, defendants shall 

delivor copies of the Order a dircted below: 

Walsh Optical shaU deliver a copy of this Order and Federal Trade Commission 

compliance guides entitled The Contact Lens Rule: A Guide jor Prescribers (md 

(collectively, the ('Compliance 

Guides ) (attahed hero to as Appendix B) to all of its principals , offcer, 

directors, and managers. Walsh Optical also shan dcliver copies of this Ordcr and 

the Compliance Guides to all of its employees, agents, and representatives who 

engage in conduct related to the subject matter of the Order. ForCUlrcnt 

peronncl deliver s.hall be within (5) days of serice of this Order upon 

defendant. For new personnel , deliver shan occur prior to their assuming their 

rcponsibilites. 

For any business that Kcvin Walsh controls, directly or indirecly, or in which he 

has a majority ownership interest) and that engages in conduct related to thc 

. Sellers and Complyillg wtth the Contact Lens Rule 
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A sample copy of each different type of communication used to request 

prescription information 110m consumers including, but not limited to, any 

online form , email message, te1ophone script, web page, of screen; 

vi.	 A sample: copy of c h di flcrcnt t)1e of communication used to subm.it 

verification requcsts to prescribers, including, but not limited to , at'y fax 

form, cmal message, or telephone script; 

vii.	 A statement des(;ribing defendants ' procedur for maintaining the records 

required by the Rule, iTlcJuding, bu.t not limited to, contact lens 

prescriptions directly presented to defendants , prescription vcrification 

requests submitted to prescribers, and direct communications received 

from precribers; and


viii,	 A list of persons 0(' employees who arc responsible for collecting 

mainta111ing compliance-related informarion. 

17. For the: pLJrposes of this Order. derend ts shaH) unless otherwise dircted by the 

Commission ' 5 autoorized reprcsentative 1 mail an written notifications to the Commis5ion to: 

Associate Director, Division of EnforcemMt 
Federal Trade Commission 
600 Pennylvania Ave. , NW 
Washngton, D.C. 20580 
Attention: United State$ v. Walsh Optical, Inc. , et al. 

18. For purposes of the: compliance reporting and mon.itoting required by this Orer 

th Commission is authorized to communicate directly with defendants Walsh Optical and Kovin 

Walsh, un1eas or unlil n dcfenda1't notifies the Commssion that the defendant is represented by 

cQunsel and would prefer that th Commission communicate directly with the defendant's 

c.ounscl. 
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RECORDKEEPJNG 

19" For a peod of six (6) year nom the date of entr of this Order, defcndants shall 

maintain, and make available to the Commission purs\.ant to Paragraph II, business tooords 

demonstrating ruB compHan/: with the tenns and provisions of ths Order, including, but not 

IimHed to: It sample copy of ever different tye of conullunication used to tequest prscription 

infomlation frm consumers or to submit verificut10n requests to prescribers; copies of all 

acknowledgments of receipt of this Order, reuird by Pargraph 10; and all reports submitted to 

the Commission pursuant to Paragraphs 15 and Hi. Electronic eopieli shall include all text and 

graphie fics audio scripts, and other computer fies used. to present informtion to consumers 

UIuVor prescriber,


ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANTS 

20. Each defendant, within five (5) business days of receipt of this Order as entered by 

the Court shall submit to the Commission a trthful sworn statement acknowledgig receipt of 

this Order. 

RETE TION OF JURISDICTION 

21 , Th is Court shall retan jurisdiction 0 f thi s matter for purpQses 0 f conMructiol1, 

modification and enforcement of th1S Order 

JUDGMENT IS THEREFORE ENTERED pursuant to all the tenus and conditions 

reciled above. 
1:! 

Dated this day of 

ED STATES DISTRICT JUGE 

N. lA. GREENAWAY, JR. USDJ 

10
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FOR THE FEDERAL TRE COMMISSION: 

!GL s. 
Attorney 
Federal Trade Commission 
915 Second Avenue, Suite 2896 
Seattle , W A 98174 
(206) 220-6351 (tel.) 
(206) 220-6366 (fax) 

RILLE C. MONT AGUE 
A Homey 
Federal "l'rde Commission 
600 Pennsylvania Avenue NW 

hington. DC 205MO 

(202) 326-2791 (tel.) 
(202) 326-3259 (r8X) 

FOR THE DEFENDANTS: 

CA: lNCWALSH 

I'" J i 
' t-, Pvf-

KEVIN WALSH 
President 
138 ParkAvenue 
Hoboken, NJ 07030 

Dorse & Whitney LLP 
1001 Pennsylvania Avenue. N. 
Suite 400 North 
Washjngton, D.C. 20004 
(202) 442-3666 (teL) 
(202) 442-3199 (fax) 
Attorney for lhe Defendants 
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ATTACHMENT A








http:nteJ.ce
http:compQ.ny


. . . . ;:;::,\~~~; .(":!. " . ' .. ,,!,. . .! '! ., .

i 315.


Shall thee be deemed verified untl!!t' 
parQ.gr.;.ph (c)(2\ b.i., ctJon. 

(e) NQ r:ltr.mtion of presl-7'ipli(ul, A ::e 11
et" ma.y not a.l er a. contaQt lellS pre
crption- No wtth I;Q,d1ng the pre

ciMH.ng !!l!ntlmce. seller may 5ub
.ltltlltt3 for private label conta.ct llin8

cifod on a. prescrption identicD.l 
contact lerues that th a.me company 
manufactures a.d Bells under different 
labels(0 R"cllrdkl?epi1lg TequIT/:mp.nt 

!)(:rijicatio1l Teq'/wst. l'"lk. hal1 
ma.intain 9. rt:cord of all dire0t commu
nications referred to in pa.a.ira.ph, (a.) 
of ths .sction. Such record shall con-
I!ist Of the following: 

(1) For praficriptloDB pI'!1eD.ted to the 
seller: the p:r&8011ptlOD. itself. or the 
fa.csImile Y8I'1011 thereot (including an 
amail contaJn1ng a. digital iIMge of the 
Draecription). that ila-a pNB!!J:ted to the 
seller by the pAt1ent or pr&$Criber. 

(2) For ver1ca.tioD raque5ts by the 
51'118r: 

en Ii the commu.nlc.ation f)C: vie. 
fac imile or 64 TBDC �BTHDtalcopy 

http:pa.a.ira.ph
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ATTACHMENT B
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FTC FACTS 
 for Business 

The Contact Lens Rule:

A Guide for Prescribers


as j 


llers
I- ;.: I and 

r;

I& :' i:'


he Fairness to Contact Lt:ns Consumer! Act increases cOmn,Un

ers' ability to shop a.round when buying contact Icnses. The Act 

gives consumers certain rights, imposes d'l.nic5 :0610.5 203.lns 
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http:prescript.on
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http:ww:ft.gov
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:FTC FACTS for Business 

LL; 

Complying with the Contact Lens Rule 
CD, 

NTRODUCTION 

he FelieraJ Trade Commbsiol1 enforces both the Contact LCT"i Rule 30d the Eyeglass 
Rule. These Rules require that eye care providers give Iheh' custom.ers copies; of thir 

crlptions: Cont;Jct lens prescriptiolls must bt given 1. !he customers 011ce the Jens- filting 
"w)1plete; eyeglass pre:$c.riptilms must be given to CUtQq ers at the tI1d of the eye exam. Here arc 
quc;stions and answers to help eye care providers comply with the Contact Lens Rule. 

. Who - and Wbat the Rule Covers 
'Iij 

.. I'D! an opticia. Am I cOlDidered a j' pres ribcru under the Contart Lens Rule? 
:' . ;tl 

Under (he Contact Lcn/! Rule , opticjans ilrC pre.'ribers jf stale: Ia.w permit! them to fit contt 
lenses and 10 issue prescriptioJK Sometimes optician a.re caHcd " dispensing optit'ians. 

rm a 
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Facts for Business 

bUlld lenses.. Tl)c selkr may nol subsutute non-itl nlicallenses manufactured hy TekViz , Inc_ , or lenses 
mamJfacmred by another company. 

e CQntact Lens Rule says prescribers must provide or verify conwd lens pnscriptioll Information 
a... direced by a third Imrty designnted by a patient. But according to HlAA (Health Insrance

Portabilty and Au:ountability Art of 1996), don t I hav to get written a.uthorizarton from;, patient 
befo.r providinK ur verifyillg bb contact lens prescripUon to a seller? 
No- HIP AA permits covered e()tili 
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Facts for Business 

4. Eight bUSiness hours" for Verificatiun 

. I'm a pr C!rlbE!r. How much time 1If) I have to verif a pnscption? 
'Tle Act an the Rule gjve prescriber$ " jght business hours " lO verify a prescriplion regardless of when 
the pr $crjbcr receives u properly cQmpJcted vcrificaLion request " Eight business hours is not. the slime 118 

cigiu hOUTS.


A "business hour " is an hour tluring thc period from 9 a. IfI. (05 p. . Monday through Friday (excluding 
federal holidays), plus hours on Satnrd y tlla( (he seHer actually knws the prescriber is regularly open for 
bUli1ness, Business hours .are calcul..led based on the prescriber 5 tim zone. 

. How is the eigt busines hour . peiod cnlculated if the seDer s verication request is received 
during busines hours? 
If you receive the verification request during business hours, th "eight business hour" period strt when 
the prescriber receives the request ftOlh lIer and ends when '. eight business hours" have elapsed. 

For exaple , ,gy the v ritJcatjon request is received 314 p.m. on Monday. Th '" dght buiness hour 
riod heSilU at 4 p.m. On Monday and ends at 4 p. ItL On Tuesday- If the eye ca provider doesn
pond , the .sller can ship at 4:01 p.m. on Tue:!day. 

Dut say th yerificalion request is received ar 11 a.11. On Friday. Tl seHer has documenled actu 
k:(Jwl ge that the eye cae provider s offce is reguarly open froIllO a.m. to 4 p.m. on Saturday. In this 
Cfse . the ""eight business hour" period wouJdbegin m 11 m. on FridBY and end at noo on Saturday. If 
the eye care provider doesn t respon , the re)!er- can ship at 12:01 p.m. on Saturd, 

What jf you get a. rifcaton request alII a.m. on Fridy, but the eye cae provider s offce .isn 
reguarly opn Saturdays? The "eiiht bu,sincss hour" period lxgin itt 11 a. l1. on Friday snd.ends at 11 

D1. on Monday. If th ey cafe provider doeJl;n t respnd , th seller can $hjp .at 11:01 a.m. un Mondy. 

Or suppse you ie( a verfication request at 2 p. m. on Monday. July 3. The "eight buiness hour" period
begins at 2 p-m. on Monay ald ends at 2 p.m. On Wednesdy, becaUB. day is luJy 4 , a federal 
holiday. If th eye car provider doesn t respond , tle sellr can :sh.ip at 2:01 p.m. On Wednesday. 

How Is tb eigbt buses bour pC!lod calculated if th seller s veriJCdOR request Is receved 
ouUide busne hours? 
If the verification request is reeIved oUU:ide uf business hours , the .'eight businss hour" periQd 5ta at 9 

m. the next weekday tht isn t II federal holiday (or on Sarurday, if apropriate). It ends "eight bl1w.ss
houts '" Later. 

For exae, say the verifcation request is received at 7 p.m. on Tuesda - Th "eight business hour 
period begins at 9 a. , on Wednesday an end!: at 5 p.m. the same day. If th eye car provjder dosn

respond , the seller can ship at 5:01 p. m. on Wednesday.


, Ih verification request is received at 2 p. m. On Saturday, 'T eye care provider s offce isn t open
Saturdays, an Monday j$ July 4. In this case, the "eight businss hour" period begins at 9 a.m. on 
Tusday and ends It 5 p.m. on Tuesdy. If che eye Cure PI viter doesn t respod , the :seller can ship at
5;01 p. m. on Thesay. 
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Facts for Business 

5. Direct Communic3tion 

When i II ditect cummullicaHon "4.DIQpJetcd" under Ihe Conts Rule?
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Facts for BusinASS 

I've reccind a seiler S" 1'erifcation request via sm autoD1rted telephoJ)e mtssag but I can

uDderslantl if. What tan I do
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REASONS FOR SETTLEMENT


This statement accompanies the Consent Decree and Order for Civil Penalties, Injunction 
and Other Relief ("Order 


