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This amicus curiae brief is submitted by the JEDEC Solid State Technology 

Association ("JEDEC"), in support of Complaint Counsel' s brief addressing the proper remedy 

in this proceeding. 

INTEREST OF AMICUS CURIAE 

JEDEC is at the epicenter of this case. The Commission has now found that 

Rambus Inc. ("Rambus ) breached JEDEC' s patent-disclosure policies and practices, and 

engaged in conduct that violated the antitrust laws and Section 5 of the Federal Trade 

Commission Act. JEDEC' s membership was a prime target of Rambus s deceptive and anti-

competitive conduct. Rambus abused JEDEC's standard-setting process, and thereby 

undermined confidence in the collaborative principles that make JEDEC' s work possible. 

JEDEC executives and members testified at the trial, and JEDEC' s patent policy 

and practices are a central focus of the Commission s Decision issued on August 2 2006. 

JEDEC also submitted an amicus curiae 
 brief on April 16







(b)





, "


for inclusion in a standard unless all relevant information about relevant patents was known to 

the JEDEC committee. This policy was displayed in "viewgraphs" to be shown to JEDEC 

members at all JEDEC meetings: 

Standards that call for use of a patented item or process 
 may not be 
considered by a JEDEC committee unless all of the relevant technical 
information covered by the 
 patent or pending patent is known to the 
committee





, "


the one instance when JEDEC members did learn that Rambus had a patent that was likely to 

cover a different standard under consideration the members took deliberate steps to avoid 

standardizing the Rambus technology." (Decision, at 74. 

The Commission also found that a key member of the JEDEC committee - Sun 

Microsystems - "would have strongly opposed the use of royalty-bearing elements" for this type 

of device. (Decision, at 75.) This finding is especially important because JEDEC seeks as broad 

a consensus as possible in selecting standards. 

The Commission also found that JEDEC' s adoption of patent-laden standards was 

rare: "Payment of royalties on memory interfaces has been very much the exception, rather than 

the rule, in the computer industry." (Decision, at 96-97.) Given this industry practice, it falls 

upon Rambus to overcome the presumption that JEDEC would have acted consistently with 

general practice - and rejected a royalty-bearing standard - if Rambus had made timely patent 

disclosures. As noted above, the Commission has already concluded that Rambus cannot sustain 

this burden. (Decision, at 94. 

The Commission also found that " (aJlternative technologies were available when 

JEDEC chose the Rambus technologies, and could have been substituted for the Rambus 

technologies had Rambus disclosed its patent position. 4 (Decision, at 76.) Significantly, the 

Commission found that "(sJome of the major firms in the industry found these alternatives 

viable, and even preferable " (Decision, at 76)( emphasis added). 

The JEDEC committee s selection of the chosen technology, over alternatives 

was a close call even when the committee had no reason to believe that the Rambus technology 

4 The Commission also found "that the evidence does not establish that Rambus 
technologies were superior (to available, unpatented alternativesJ on a cost/performance basis. 
(Decision, at 82. 



posed any risk of future royalty demands. As the Commission found: "



patented technology if RAND assurances were given, JEDEC and its committees did not 

themselves engage in ex ante 
 royalty negotiations about the level of a "reasonable" royalty. 5 

(See John Kelly Trial Tr. 1882- 2072-74.) In those instances where a JEDEC committee 

learned of a patent covering a proposed standard (see Decision, at 57-59), there is no evidence 

that the committee secured a RAND commitment to a 
 specific royalty rate. 

Second, while the JEDEC committee was extremely sensitive to costs, it did not 

have expert economists available to attempt to compute minute differences in the costs of 

different alternatives. JEDEC committee members had to vote ' 'up '' or "down" on alternatives 

based on their own assessments, taking into account JEDEC' s preference for avoiding the use of 

patents in JEDEC standards. 

Third, as noted above, some key JEDEC members (such as Sun Microsystems) 

would have "strongly opposed" this proposed standard had it required the use of patented 

technology. (Decision, at 75.) Since JEDEC committees place great emphasis upon reaching 

consensus in standard-setting, the strong opposition of key members renders implausible the 

hypothesis that the committee would ever have knowingly adopted Rambus s patent-laden 

technology as a JEDEC standard. 

Basic legal principles also dictate against the resort to multiple assumptions and 

hypotheses to guess retrospectively about what level of royalty payments would have been 

acceptable to the JEDEC committee if it had known of Rambus s patents. Such an exercise is far 

5 Chairman Majoras , in a recent speech, acknowledged that standard-setting 
organizations have historically been reluctant to engage in ex ante 
 negotiations with patent 
holders out of fear that they could be charged with aper se 
 violation of the Sherman Act. D. 
Majoras 





, " 

This principle applies here because the Commission has already concluded that 

damage to the industry, and to the public, has occurred as a result of Rambus s anti-competitive 



patents to a standard-setting group. As in this case 6 the Commission found that "had (the 

standards groupJ known of the (undisclosedJ patent, it could have chosen an equally effective 

non-proprietary standard." 121 P.T.C. at 624 n. 2. The Commission enjoined the patentee from 

enforcing its patent, which equates in practice to a zero royalty rate. This choice of remedy was 

not an afterthought, since the Commission stated that its remedy was "carefully circumscribed. 

121 P. C. at 624. The Commission felt no need to guess what the formulating committee would 

have done if the respondent had made a full and timely disclosure of its patents and applications 

to the standard-setting group. In 
 Dell Computer, the Commission also noted that its remedy " 

consistent with those cases, decided under the concept of equitable estoppel, in which courts 

precluded patent-holders from enforcing patents when they failed properly to disclose the 

existence ofthose patents. 121 P. C. at 624-25. In short, the Commission s own precedent 

confirms that a zero royalty rate may be imposed in a case like this. 

The Commission should also take note that this case differs from most others 

where it has faced the question whether to impose a royalty-free license on patents. Typically, as 

in In re Xerox Corp. , 86 P. C. 364 (1975), the Commission has confronted the question whether 

to impose a royalty-free license on patents used by a firm to solidify its market power for another 

product (such as officer copiers). Here, Rambus does not produce any products. The purpose of 

its anti-competitive conduct was to increase the value of its intellectual property per se. In these 

circumstances, it is more vital for the Commission s remedy to address forcefully the inflated 

value of the patent. Any reservations respecting the imposition of royalty-free licenses in the 

6 In this case, the Commission found that " (aJlternative technologies were available when 
JEDEC chose the Rambus technologies, and could have been substituted for the Rambus 
technologies had Rambus disclosed its patent position. Some of the major firms in the industry 
found these alternatives viable, and even preferable." (Decision, at 76)(footnotes omitted). See 
Part II supra. 





, "


The following words of Commissioner Kovacic are particularly apt here: "Using 

repetition of clearly 

damaging behavior, justifiably dismantles market positions achieved through efficiency-

powerful remedies in these circumstances provides greater protection against 


suppressing means, and deters efforts by other firms to employ similar tactics." 31 Conn. L. 

Rev. at 1313 (emphasis added). 

As a standard-setting organization, JEDEC is particularly concerned with these 

three goals: (a) avoiding a repetition of Rambus-like conduct at JEDEC; (b) dismantling the 

monopoly power obtained by Rambus through its deception in JEDEC' s own meetings, which 

has already allowed Rambus to collect unreasonably high royalties for many years; and (c) 

deterrence of future abuses ofthe JEDEC standard setting process. 

The importance of deterrence cannot be overstated. There wil be no real 

disincentive to future Rambus-like conduct if the worst remedy that can be expected is a rollback 

of royalties to some inherently speculative level that might have been set if complete and 

accurate disclosure had been made in the first instance. This concern is especially great where 

as here, the Commission specifically found that Rambus could not prove that JEDEC would have 

adopted the Rambus technology under unspecified RAND terms if there had been disclosure. 

(Decision, at 94.) Ifthere is no significant deterrent to Rambus-like behavior, participation in 

standard setting at JEDEC and elsewhere wil be chiled, as paricipants fear that they are being 

set up by other participants through deceptive conduct. The pro-competitive benefits of standard 

setting - whose achievement is the ultimate purpose of this proceeding - wil be frstrated. As 

the Chairman of JEDEC's DRAM Task Group (IBM' s Gordon Kelley) wrote regarding patent 

non-disclosures this issue can destroy the work of JEDEC." (Decision, at 59. 

An order requiring royalty-free licensing by Rambus would also not raise any of 

the problems that Commissioner Kovacic identified as sometimes accompanying compulsory­



licensing remedies. Because such an order in this case would not seek to create structural 

changes among competitors for memory-device technology or products, there is no need for the 

Commission to regulate matters such as the amount of "know-how" to be transferred, whether 

personnel should also be transferred, or other mechanics. 31 Conn. L. Rev. 1285 , at 1305. The 

Commission s order should be simple to administer, with no need for "extensive continuing 

oversight." . at 1317. 

VI.	 THE COMMISSION ITSELF SHOULD DECIDE THE REMEDY BASED ON ITS 
FINDINGS AND THE APPLICABLE LAW 

The Commission requested the parties ' views on "alternative mechanisms and 

procedures for determining reasonable royalty rates, such as an independent arbitrator, a special 

master, or an ALJ." (Decision, at 120. 

JEDEC submits that the findings already made by the Commission dictate the 

choice of remedy. Therefore, there is no need for any decision-maker (such as an arbitrator or 

ALJ) other than the Commission. No one can apply the Commission s findings better than the 

Commission itself. Congress has named the Commission - not a special master or arbitrator - as 

the expert body to determine what remedy is necessary to eliminate the unfair or deceptive trade 

practices which have been disclosed. Jacob Siegel Co. V. Pederal Trade Commission, 327 U. 

608 612- 13 (1946). 

The Commission should also act as the decision-maker because it is already 

intimately familiar with the substantial record in this case. The Commission indicated that it 

p r a  r e e s i o n  -   T m r  s o r w i t h o u l d  i m  r e q s s e i v e  m e c h a n i h e r e f o r e a r k e t 4  1 c s  a l r n 2  5 - r o y a l t y  r a t e s



CONCLUSION 

Por the foregoing reasons, the Commission should itself determine, on the 

existing record and its own findings, that Rambus should be enjoined from charging any 

royalties on its patents for JEDEC-compliant memory devices. 

Daniel I. Prywes 
BRY AN CAVE LLP 
700 Thirteenth Street, N. 
Washington, D.C. 20005-3960 
(202) 508-6000 

Attorneys for Amicus Curiae 
JEDEC Solid State Technology Association 

Dated: September 15 , 2006 
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