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II. ARGUMENT


The Certain Manufacturers ' Brief Improperlv Seeks To Re- An!ue 
Liabiltv Issues And To Obtain New And Different Liabiltv Findine:s 

The Commission ordered the parties to confine their arguments in this phase 

to remedy issues and stated that "re-argument of issues of liability wil not be permitted 

these presentations." Comm n Op. at 119. The Certain Manufacturers did not feel 

constrained by this restriction, however, and their brief improperly seeks to alter or amend 

the Commission s liability determnations in various ways. 

The Certain Manufacturers Improperly Ask The Commission To 
Find Liabilty With Respect To Additional Technologies Or 
Features That Are Outside The Relevant Markets Addressed By 
The Commission s Opinion 

The Commission found that "Rambus engaged in exclusionary conduct that 

significantly contributed to its acquisition of monopoly power in four related markets. 

Comm n Op. at 118. See also id. at 9- 10 (describing "the four relevant product markets in 

this case. ). The Certain Manufacturers ' brief asks the Commssion to find liabilty with 

respect to at least five additional technologies and relevant markets that were not 

addressed in the Commission s opinion. Certain Manufacturers ' Brief at 12. The briefSee 

asserts that Rambus engaged in "virtally identical misconduct that was directed towards 

additional standardized technologies. Id. 

The Certain Manufacturers ' request for new and different findings with 

respect to technologies in new and different relevant markets is clearly a "re-argument of 

issues of liability" that is not permitted at this stage of the proceeding under the 



Commission s Opinion.2 Rambus notes in this regard that the Commission did not make 

the types of underlying findings with respect to the additional technologies identified by 

the Certain Manufacturers that it made with respect to the "four relevant product markets 

such as the existence ( or non-existence) of alternative technologies or the existence (or 

non-existence) of "lock-in. See, e. Comm n Op. at 82-95. Moreover, when the 

Commission rejected as irrelevant some of the evidence relied upon by the ALJ as 

demonstrating industry awareness of the potential scope of Rambus ' s patents , it did so 

because the evidence showed awareness on the part of JEDEC members "only. . . that 

Rambus might have a patent on a technology outside any of the alleged relevant product 

markets in this case. at 62-63 and note 344 (emphasis added). In light of theId. 

Commission s deliberate focus on the four relevant markets and its rejection, on relevance 

grounds, of causation-related evidence with respect to technologies outside of the four 

markets, the Certain Manufacturers ' request for new liabilty determinations regarding 

additional technologies is improper and should not be entertained. 

The Certain Manufacturers Improperly Re-Argue The 
Commission s Conclusion That The Record Did Not Establish A 
Causal Link With Respect To DDR2 

The Commission "conclude ( dJ that the record does not establish a causal link 

between Rambus a�ET�iC �/P <</Ms69.52hot 9NE5stablish  a3m/T1_5s of   A 







This "scorched ear" remedy is not supported by the liability findings 

entered by the Commission and is, in essence, a request for reconsideration of the 

Commssion s decision to limit its findings to technologies in the four relevant markets. 

For the reasons set out in section II(a)(l), supra, it is inappropriate for the Certain 

Manufacturers to seek new liability determinations with respect to technologies that are 

outside any of the alleged relevant product markets in this case." Comm n Op. at 62­

and note 344. 

It is also improper for the Certain Manufacturers to try to obtain relief from 

the Commission on a legal theory on which they could not prevail in their private litigation 

with Rambus. As the Commssion may be aware, three of the Certain Manufacturers 

Hynix, Micron and Samsung, are asserting equitable estoppel defenses in the private cases 

brought in 2000 by Micron and Hynix against Rambus and in 2005 by Rambus against 

Samsung. The Certain Manufacturers wil be required, in the private cases , to establish the 

reliance requirement set out in 
 Auckerman. See Auckerman 960 F.2d at 1042-43 (holding 

that reliance "is essential to equitable estoppel" and that an individual infringer "must 

show that, in fact, it substantially relied on the misleading conduct of the patentee. . . . 

In addition would require the Certain Manufacturers, as private paries , toAuckerman 

meet a clear and convincing burden of proof in order to obtain the kind of "free pass 

remedy they ask the Commission to impose here. See Auckerman 960 F.2d at 1046 

(higher burden of proof required where an equitable estoppel defense is based on 
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