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PUBLIC

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
RAMBUS INCORPORATED, Docket No. 9302

a corporation.

COMPLAINT COUNSEL’S REPLY BRIEF ON REMEDY

INTRODUCTION

A public interest served by such civil suits is that they effectively pry open
to competition a market that has been closed by defendants’ illegal
restraints. If this decree accomplishes less than that, the Government has
won a lawsuit and lost a cause.

International Salt Co. v. United States, 332 U.S. 392, 401 (1947)

Starting from an incorrect position of law, and relying on false assumptions of fact,
Rambus has rendered its brief irrelevant. The law provides that, to the extent possible, the

Commission must restore competitive conditions that likely would have prevailed absent
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L Restoring Competitive Conditions Is Central To The Commission’s Remedial
Powers

A. The Commission Has the Power To Enjoin Patent Enforcement or Restrict
Royalties To Restore Competition

Well-settled precedent confirms the Commission’s authority to “cure the ill effects of the

illegal conduct.” - United States v. U.S. Gypsum Co., 340 U.S. 76, 88 (1950); Complaint
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g

ordering a respondent to refrain from repeating unlawful conduct, Respondent’s Brief (“RB”) 4-
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monopoly as it was before” resting on competitive merit. /d.

The Microsoft decision, applying the treatise, presents a more complex, yet similar

situation. Microsoft developed the Windows operating system and the Internet Explorer browser

competition from middleware, Microsoft, 373 F.3d at 1228-29, conduct that reasonably appeared
capable of making a significant contribution to maintaining Microsoft’s operating software

monopoly. United States v. Microsoft, 253 F.3d 34, 79 (D.C. Cir. 2001). Massachusetts sought
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for Internet Explorer (the “open-source IE” provision). Microsoft, 373 F.3d at 1227-28. The
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conduct and the monopoly increases. “When a monopolist has consummated an exclusionary act
.. . [w]e must also try to undo the various effects of that act.” Antitrust Law Y 653c. In the

accompanying example, the monopolist actually buys its only rival. The treatise explains that a
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a price-fixing or market allocation case would clearly bestow a windfall on the plaintiffs. No
consumer could have expected, but for the conduct, that the intellectual property would have
been free. On theA other hand, under the present facts (as with cases involving equitable estoppel
and laches), a zero-royalty remedy flows directly from Rambus’s misconduct. CCB 12, n. 11.

JEDEC members reasonably expected that JEDEC standards would be free of Rambus’s patent
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conduct rovalties for TEDEC -related annlications would be zero or “nominal ”’ the relief does



Electric, 115 F. Supp. 835 (D.N.J. 1953) (requiring public dedication of patents). In the remand
in United States v. Singer, while rejecting royalty-free licensing in that case, the court examined

the relevant authority to that point and explained that:

The test . . . which runs through the majority opinions and dissents in the

fnsed Dunnmaiuin mand 7\)',.4.',“-,.1‘] mred e g A dlan naTes g 'P].

S

EEEEEEE——S—S—S—S—S—S—n—_—§—§m§m§n§S§Sn—§—§—§m—§R§m§m§—§—§—§—$§$§$§$§$§$§$§$5$§©SpgS§E§E§ESES—S—S—S—S—§—§—§—8S“y§§y§“§S§SE§—,—
dispel the evil effect of the defendant's wrongful conduct -- which means what

will restore competition.
231 F. Supp. 240, 244 (S.D.N.Y. 1964). In short, a royalty-free licence is remedial, not punitive,
because it is necessary “to dispel the evil effect” of Rambus’s misconduct.

Rambus also obscures a critical fact — the proposed remedy permits Rambus reasonable

compensation for its intellectual property. In contrast to the open-source IE proposal in
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antitrust case”).

Second, Rambus’s implication that, at the time of its conducf, it éould not have
anticipated that it risked forfeiting the enforcement of its patents, is contradicted by the record.
From the outset, Rambus consulted with its lawyers about the possible consequences of its

conduct. CX1941 (“JEDEC - said need preplanning before accuse others of infringement”).
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Complaint Counsel nevertheless urge the Commission to adopt a traditional, limited
antitrust remedy clearly within its well-defined powers. Despite Rambus’s windfall gains during
the past six years and the possibility of perverse incentives in SSOs, the Commission’s primary
objective (as explained above) should be to restore competitive conditions and protect consumers

going forward.
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Products Is Appropriate

Series of JEDEC Standards Free Of Rambus Patents

The record demonstrates that, absent Rambus’s deception, JEDEC standards would be

_ i o W, | N iaawil Nelie B £ = FE

—
_




(Diepenbrock). This was not mere oversight or misunderstanding; it was a calculated position.
Rambus representatives regarded RAND as contrary to Rambus’s entire business model.
CX0873 (“Rambus Inc. cannot agree to the terms of the JEDEC patent [licensing] policy”);

CX0874 (“the patent [licensing] policy of JEDEC does not comport with our business model”);
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practices”); CX2112 at 213 (Mooring); CX3129 at 488-89 (Vincent); CX2083 at 98 (Davidow).
And absent a RAND commitment, JEDEC could not have adopted Rambus’s technologies.
CX0203A at 11; JX0054 at 9; CX0208 at 19; Tr. 1868-69, 1884-86, 1895-96, 1907-08 (Kelly).

Absent Rambus’s deception, JEDEC standards would have been free of Rambus’s patent claims.
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— DRAM manufacturers (his only potential source of verification) contradicted his
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would be one way to verify his opinions); 9680-9691 (Dr. Peisl of Infineon disagreed
with Mr. Geilhufe’s opinions); Tr. 10995-11009, 11012-11019, 11024-11038, 11040-
11042 (Mr. Lee of Micron disagreed with Mr. Geilhufe’s assumptions and opinions); see
also Tr. 9667 (Geilhufe “cannot speak for the actual costs at a DRAM manufacturer”)."

— His opinions require finding that IBM, Intel, Texas Instruments, Samsung, Mitsubishi,
Sun Microsystems, Micron, Silicon Graphics and Cray, among others, acted irrationally
by deliberately proposing or supporting allegedly inferior and more expensive
technologies at JEDEC. CC Appeal Brief 91-95. ‘

For all of these reasons, the Commission should disregard entirely the testimony of Mr. Geilhufe

and Dr. Rapp (who relied on Mr. Geilhufe) as unreliable, and find that JEDEC would have
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vractice i the precise form in which it is found to have existed jnthenast "hntextendstosnch

4
other provisions as may be necessary to “close all roads to the prohibited goal, so that its order
may not be by-passed with impunity.” FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952); accord,
International Salt, 332 U.S. at 400 (“it is not necessary that all the untraveled roads to that end be

left open and that only the worn one be closed.”); see also United States v. National Lead, 332
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defendant in the future received an exclusive license.).

Additionally, a market-specific remedy would be difficult to adnﬁnister. Any defendant
believing that a Rambus enforcement action was based on a patent claim in one of the relevant
markets could complain to the Commission, asking it to interpret the claim and determine
whether Rambus had violated the order."! The complexity of the necessary claim interpretation

would be compounded for claims combining elements based on multiple technologies.



III. Rambus’s Proposed Royalty Rates Are Palpably Unreasonable

Complaint Counsel agree with Rambus on one critical principle: the Commission
normally avoids direct price regulation. RB 15. The Commission protects the integrity of
markets and allows markets to determine prices. The Commission has neither the role nor the

ability to regulate prices. This is precisely why the Commission should avoid trying to set a

royalty rate for Rambus’s technologies.

Rambysnayertheless arones that the Campmissionshavld regrdate B amhns rovelties at 2

level of at least 2.5%. RB 14-25." Rambus relies primarily on a single agreement — the
Rambus-Hyundai RDRAM agreement — to justify its proposal. Id. 17-18. Rambus grossly
mischaracterizes this agreement. Hyundai did not initiate negotiations in response to a
RamLink/SyncLink-related warning from Rambus. Id. 17. In fact, Rambus and Hyundai
commenced negotiations for an RDRAM license in early 1995. See CX0782; CX0711 at 61-62.
The “Other DRAM” provision was included in the resulting RDRAM license. CX1599 at 2, 3,
24.

The Rambus-Hyundai RDRAM agreement does not represent the likely outcome absent

Rambus’s deception. Indeed, this agreement was also a product of Rambus’s deception.
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patents, it refused to “alert them to a potential problem they can easily work around.” CX0711 at
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aspects of Synclink. RX-0663 at 2. Thus, Hyundai had no opportunity to assess the veracity and
strength of Rambus’s claim, to avoid Rambus patents by proposing specific alternatives within

SyncLink, or to negotiate with alternatives in mind. Many companies thought the changes from
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sufficient to avoid Rambus’s patents. CCFF 1571. Hyundai used the opportunity of the on-

going RDRAM negotiations to obtain “insurance” in case it turned out that Rambus’s patents did
cover SyncLink. CCFF 1550-1552. Because of the vagueness of the information and the
technological changes to SyncLink, Hyundai never thought the 2.5% rate would ever apply.

CCFF 1552.
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