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3. The Commission Must Resolve Any Reasonable Doubts Against
Rambus
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(D.D.C. 2002) (“any doubts as to the extent of even this narrow remedy are to be resolved against
the defendant”); id. at 163 (“The most elementary conceptions of justice and public policy

require that the wrongdoer shall bear the risk of the uncertainty which his own wrong has

greated) (matine_Rigelow )I_PVQM,P{PJ%;EET 711S 251 ’765.L10/15)i-8m P
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Hovenkamp, Antitrust Law § 6531, at 104 (2002) (“the proper relief is to eradicate all the

consequences of the act and provide deterrence against repetition; and any plausible doubts

should be resolved against the monopolist.”).
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disclosure policy was specifically intended to permit ex ante discussion about the relative merits
of alternatives. Rambus’s conduct deprived JEDEC members of this discussion. The record

evidence establishes that the Rambus-claimed technologies and the alternatives were essentially
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respectfully submit that the Commission cannot adopt a remedy permitting Rambus to collect

- royalties on JEDEC-compliant products without first deciding the issue of spoliation of evidence.

C. Law, Economics and Policy All Support An Order Enjoining Enforcement of
Rambus’s Patents
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series of JEDEC standards free of Rambus’s patent claims. This requires an order enjoining
enforcement of Rambus’s relevant patents against JEDEC-compliant products. This remedy is

supported by antitrust precedent, principles of equity, economics, and policy considerations.
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616 , 620-622 (1996) (consent order); Unocal Oil Company of California, Docket No. 9305 -
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found in patent law also support an order enjoining a patent-holder from enforcing its relevant
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The proposed remedy is fully consistent with the remedy phase of Microsoft. There, the

court identified “Microsoft’s freedom from platform threats posed by makers of rival

middleware” as the fruit of Microsoft’s unlawfil conduct, Massachusetts v. Microsoft. 373 F 3d

a royalty-free, perpetual right to use Microsoft’s Internet Explorer as inappropriate because it

““ignores the theory of liability in this case’.” Id. at 1228. The court rejected the idea that “IE
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conduct created the uncertainties that made inferences necessary).

D. Principles of Administrability Favor An Order Enjoining Enforcement of
Rambus’s Royalties
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the royalty rate, but also defining the parameters of the products against which it can be assessed.
Administering a rate for controllers integrated into other products (such as microprocessors) will

be exceedingly complex and on-going. Although a stand-alone memory controller might cost at
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grant-back requirements. The Commission would have to ensure that not just the royalties, but

the value of the total compensation, did not exceed the cap. The Commission might also become
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E. The Remedy Should Include DDR2 SDRAM and Future JEDEC Standards

The Commission’s remedy should include products that conform to JEDEC’s DDR2
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standards within the scope of its order, it should, at a minimum, include the DDR2 SDRAM
standard. The Commission may create a remedy aimed at "creating a breathing spell during
which independent pricing might be established without the hang-over of the long existing
pattern of [anticompetitive conduct]." Association of Conference Interpreters (“AIIC”), 123
F.T.C. 465, 659-60 (1997) (quoting FTC v. National Lead, 352 U.S. at 425). Including DDR2
SDRAM within the order would eliminate the “hang-over” of Rambus’s deception and give the

market an opportunity to consider choosing alternative technologies (assuming that is still

feasihle) for the NDR3 SNR AM standard

II. Alternative Means For Determining Remedies
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mechanisms for determining the remedy.

A. General Principles
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Separately, in March 2005, Rambus entered into an agreement with Infineon, pursuant to

which Infineon will pay up to $147 million to: (a) settle world-wide claims of infringement on




b) Cap On Maximum Royalties Based On RDRAM License Rates
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in. Nevertheless, extrapolating an ex ante SDRAM royalty rate from RDRAM license
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115 fn 624) reflected the belief that RDRAM would be a niche product, and must be adjusted
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deposition of potential fact witnesses, all likely to confirm the absence of significant additional
evidence. There likely would be additional expert reports and depositions, followed by a trial on

remedy issues, briefing and proposed findings of fact. After the ALJ decision. the Commission
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for purposes making appropriate patent disclosures to SSO’s; and Sections VII-XII are standard

order provisions.

Respectfully submitted,
Jeffrey Schmidt ""JGeofﬁrgy D. Oliver
Director Richard B. Dagen

Robert P. Davis
Daniel P. Ducore
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I, Beverly A. Dodson, hereby certify that on September 29, 2006, I caused a copy of the
attached, revised public version of the Brief of Counsel Supporting The Complaint On The Issue
Of Remedly, to be served upon the following persons:

by hand delivery to:

The Commissioners

U.S. Federal Trade Commission .
Office of the Secretary, Room H-135
Federal Trade Commission

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580
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A. Douglas Melamed, Esq.

Wilmer Cutler Pickering Hale and Dorr LLP
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and by electronic transmission and overnight courier to:

Steven M. Perry, Esq.
Munger, Tolles & Olson LLP
355 South Grand Avenue
35™ Floor

Los Angeles, CA 90071

Counsel for Rambus Incorporated
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