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listing broker, the owner or another broker. An Exclusive Right to
Sell Listing is the form of listing agreement traditionally used by
listing brokers to provide full-service residential real estate
brokerage services."

"An alternative form of listing agreement to an Exclusive Right to
Sell Listing is an Exclusive Agency Listing. An Exclusive
Agency Listing is a listing agreement under which the listing
broker acts as an exclusive agent of the property owner or principal
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principal a right to sell the property without further assistance of
the listing broker, in which case the listing broker is paid a reduced
or no commission when the property is sold."

(complaint and answer, { 8, 9, emphasis added).?
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6. In or about the fall of 2003, Realcomp changed the Realcomp MLS search screen
to default to Exclusive Right to Sell Listings ("Search Function Policy"). This means that
Exclusive Agency listings are not included in the initial search database unless a Realcomp
member selects additional listing types in the search screen (Complaint and answer, § 16).
Realcomp members may change the default search settings (such that Exclusive Agency listings
are always included), which is described as being to make this change, and Realcomp does not
prohibit this option. (See deposition of Robert Taylor, p 123, Exhibit B.)

7. Realcomp does not deny membership to brokers who choose to offer Exclusive

Agency Listings to their clients. (See deposition of Craig Mincy, p 18, Exhibit C.)

restrain and eliminate competition in the provision of residential real estate brokerage services
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that traditional antitrust principles justify adding the present case to the few existing exceptions
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axiomatic that the antitrust laws were passed for the 'protection of competition, not competitors' .

.. Even an act of pure malice by one business competitor against another does not, without more,
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worst housing market in the country in terms of the decline in sales and increase in inventory
(Exhibit H, deposition, p 35).

17.  Craig Mincy owns MichiganListing.com, which provides both Exclusive Rights
to Sell and Exclusive Agency real estate offerings (Exhibit C, deposition, p 4). He testified that
his Exclusive Right to Sell and Exclusive Agency business each increased about 30% from 2005

to 2006, and is trending upward for 2007 (Id, pp 7-8). He does not notice any difference
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spend on the market (Zd, p 25).

18. [Redacted confidential material.] AmeriSell's website states: "We have great
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[Redacted confidential material.]


http:MichiganListing.com

19. Complainant suggests that Realcomp precludes exclusive agency listings from
getting onto Realtor.com, a national website. (12/04/06 Prehearing Tr, pp 27-28). But testimony

in this case establishes that Exclusive Agents can and do take advantage of other MLSs that have
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he is able to place his Exclusive Agency Listings onto Realtor.com through his affiliation with
the Shiawassee Regional Board of Realtors (Exhibit C deposition, p 12). Similarly, [Redacted

confidential material.]

20.  Thus, Exclusive Agency brokers are able to continue to do business selling

residential real estate in Michigan, including the Realcomp Service Area. The Complaint fails to
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the case, without notice to the affected party, and then finding adversely to that party); NLRB v
Johnson, 322 ¥2d 216 (6th Cir. 1963) (discussing complaint that failed to apprise the respondent
of the issues that it was obliged to meet).
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authority cited above, and 15 USC § 45(n), which provides:
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section 57a of this title to declare unlawful an act or practice on the
grounds that such act or practice is unfair unless the act or practice
causes or is likelv fo cause substantial iniury to consumers which is

not reasonably avoidable by consumers themselves and not
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1 help us, you know, facilitate our business, which is
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A real estate brokerage.




Let me go back because I'm just not understanding.

Okay.
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1 A Yeah. Again, 2004 we were --
2 Q Just starting?
3 A -- we were only open a couple months. So...
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interrogatory as overly broad and unduly burdensome to the extent it calls for information

protected by the attorney work product doctrine. Subject to these objections and the General

Objections, Complaint Counsel responds as follows:

number of listings. Sneciflcaﬂv. the preliminarv data show that Realcomn had abproximatelv
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106,000 new listings in 2003; 125,000 new listings in 2004; 140,000 new listings in 2005; and
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Initial Prehearing Conference Realcomp II, Ltd. 12/4/2006

Page 23
1 So, he puts it onto the MLS, and boom, that listing
2 is -- can be seen by all these other brokers in the
3 area, which we'll show is critical and necessary for a
4 broker in that area to compete.
5 JUDGE McGUIRE: Now, wasn't this also accessed
6 by consumers as well? You said brokers, but --
7 MR. GATES: Yes, it is -- consumers cannot

8 directly access the multiple listing service. They
9 always have to go through a broker.

10 JUDGE McGUIRE: Okay, okay, all right.
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Wayne Aronson February 16, 2007
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1 to answer them truthfully?

2 A. No problem.
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Wayne Aronson

February 16, 2007

Page 29%

1 A. It was due to the fact that %
2 Realcomp prevented us from performing our %
3 business model. ;
4 Q. When did Realcomp begin preventing é
5 YourIgloo from performing its business model? %
6 A. I believe it was 2003. I don't i
7 recall the month. %
8 Q. How did Realcomp prevent YourIgloo é
9 from performing its business model? §
10 A. Well, they did this in two ways. %
11 They did this because our sellers were able E
12 to sell the house on their own, and we used %
13 an exclusive agency listing agreement. And é
14 they prevented those types of agreements from é
15 uploading to public web sites such as é
16 Realtor.com. And in addition to that, as far %
17 as the MLS restriction, based on the -- based §
al8 ap the defAavlt fhat A huvar'se hvolbow wonld %




Wayne Aronson February 16, 2007
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Wayne Aronson February 16, 2007
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1 Q. When you say your "mind is always




Wayne Aronson February 16, 2007
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Wayne Aronson February 16, 2007
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Albert Hepp

February 14,

those options haven't been available as a

Page 34

referral broker long enough to really get a

sense for growth or how thev are. _daina

2007










Albert Hepp February 14, 2007
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1 time and likelihood of success being lower.

2 We don't rank the markets we are in. So
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Albert Hepp February 14, 2007
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of: )

REALCOMP II, LTD., ) Docket No. 9320
Respondent. )

______________________________ )

Tuesday, April 17, 2007

Room 6201
Federal Trade Commission
601 New Jersey Avenue, N.W.

Washington, D.C. 20001

The above-entitled matter came on for

deposition, pursuant to notice, at 9:05 a.m.
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[REDACTED CONFIDENTIAL MATERIAL]









