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regulatory scheme set forth in the [Public Utility] Code by the General Assembly of




amongst the same parties, the District Court’s order precludes the FTC’s claims in the
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which would in the aggregate amount to many tens of millions of dollars per year, would be in
distribution,’ gas gathering and supply,” and in overhead.’

The PUC found that the efficiencies that the transaction would yield would be
passed back in large part to the customer base through the PUC’s regulatory rate-making
structure. The PUC, of course, is in a position to know the impact of its own administrative
proceedings and powers. As a result of the rate case stay out (an agreement that Equitable

entered into as a condition of approval of the transaction with the PUC that, if the transaction
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the vast majority of customers will avoid having a rate increase until late 2009. Without the

stay-out agreement, both companies would in the near term seek, and obtain PUC approval for, a
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7 analysis. See, e.g., United States v. Long Island Jewish Med. Ctr., 983 F. Supp. 121, 149
(E.D.N.Y. 1997) (holding that promise to return $50 million to the community from transaction
efficiencies ensured that portion of savings would go to the public and was therefore cognizable).
Customers that purchase natural gas that is distributed over the companies’
networks also will benefit directly from the efficiencies in gas supply and distribution that would

be realized if the transaction goes forward. PUC regulations require the companies to supply gas
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automatically and immediately go to the distribution customers that purchase the gas. To ensure
that happens, the PUC monitors gas costs on a quarterly basis. Distribution customers

accordingly are guaranteed 100% of the savings that the gas supply and distribution efficiencies
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CERTIFICATE OF SERVICE
I HEREBY certify that copies of the foregoing RESPONDENT’S MOTION TO THE
COMMISSION TO REMOVE MATTER FROM ADJUDICATION were served on the
following persons this 16™ day of May, 2007 as indicated below.
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Phillip L. Broyles (pbroyles@ftc.gov)
Assistant Director, Mergers II1
Federal Trade Commission

601 New Jersey Avenue, NW
Washington, DC 20580

Counsel for Defendants Dominion Resources, Inc., Consolidated Natural Gas Company and The
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Richmond, Virginia 23219-4030
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

FEDERAL TRADE COMMISSION,

Plaintiff, 07¢v0490
ELECTRONICALLY FILED
V.

EQUITABLE RESOURCES, INC, DOMINION
RESOURCES, INC., CONSOLIDATED
NATURAL GAS COMPANY, THE PEOPLES
NATURAL GAS COMPANY,
Defendants,

and
PENNSYLVANIA PUBLIC UTILITY
COMMISSION and COMMONWEALTH OF
PENNSYLVANIA (through its Attorney

General)

Amicus Curiae.

MEMORANDUM OPINION
GRANTING DEFENDANTS’ MOTION TO DISMISS (DOC. NO. 18)

Defendants are public utilities which operate under the authority and regulation of the
Pennsylvania Public Utility Commission (“PUC”), pursuant to the Pennsylvania Public Utility
Code (66 Pa.C.S. §§ 101-3351), who seek to dismiss the Complaint (doc. no. 1) of the Federal

Trade Commission (“FTC”). The FTC in its Complaint requests preliminary injunctive relief to
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! The essential details of the transactions are not contested, and are adequately
summarized in the PUC’s Amicus Curiae Brief at 9-10, as follows:

O, Vanvidatli Ranrsrnncs Tom (Tom: b=l Yummt Gle

Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples)
(collectively, the Companies), filed a Joint Application seeking the
Commissioner’s approval of the transfer of all stock and rights of The Peoples
Natural Gas Company to Equitable Resources, Inc., and for the approval of the
transfer of all stock of Hope Gas, Inc. dba Dominion Hope, to Equitable
Resources, Inc.

Equitable is a publicly held, Pennsylvania corporation formed in 1925
by the consolidation and merger of Equitable Gas Company and Monongahela
Natural Gas Corporation with a corporate history dating to 1888. It is
headquartered in Pittsburgh and is an integrated energy company, with an
emphasis on Appalachian area natural gas supply activities including
production and gathering and natural gas distribution and transmission.
Equitable Gas is the operating utility division of Equitable. It provides natural
gas service to approximately 257,000 customers in ten Pennsylvania counties,
including the City of Pittsburgh, and to 13, 474 and 3,702 customers in West
Virginia and Kentucky, respectively. The Pennsylvania PUC has jurisdiction
over Equitable Gas pursuant to sections 102, 501 and 1102 of the Pennsylvania
Public Utility Code. 66 Pa.C.S. §§ 102, 501 and 1102.

Dominion Peoples, is a public utility corporation incorporated in
Pennsylvania in 1885 that provides natural gas service to approximately
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April 13,2007, ruling that said transaction was in the public interest.

The FTC complains that the PUC’s approval of the stock transfer and acquisition by
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activities, including safety standards, regulation of rates, competition, services and facilities, and
the enforcement of the Code. 66 Pa.C.S. §§ 501, 1101-1102. In particular, the PUC is the state

administrative agency specifically empowered by the General Assembly to regulate defendants in
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Historically there was a time in which the PUC encouraged “gas-on-gas” competition in
the 1980s and 1990s. Later, end-users of natural gas (generally, large industrial consumers) were
able to acquire natural gas from producers and transport the natural gas supply via the interstate

natural gas distribution system. This process was accelerated by a Pennsylvania statute, entitled

the “Natural (Gas Choige and Comnetition Act” (66 Pa C S 88 9201-2212 (effective Joly I,

1999)), permitting all customers (i.e., large industrial and commercial customers, as well as retail
customers) to acquire natural gas from independent suppliers which would be transported by

their local natural gas distribution company. See also 66 Pa.C.S. § § 2204(a)* and 2203(2).
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responsibility to evaluate, regulate, and make determinations relating to competition within the
retail natural gas supply service market in the Commonwealth of Pennsylvania. See Ch. 22 of
the Code, 66 Pa.C.S. § 2201-2212. And, as to proposed mergers under Chapter 11 of the Code,
the General Assembly in the Natural Gas Choice and Competition Act in Chapter 22 directs the
PUC to evaluate possible “anticompetitive or discriminatory” effects in the natural gas supply
service market in its determination of whether to approve acquisitions, transfers of assets, or

mergers of natural gas suppliers or natural gas distribution entities. 66 Pa.C.S. § 2210. (In
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particular, as applied to the case herein, the PUC since the passage of the National Gas

Competition Act of 1999 consistently has determined that “gas-on-gas” distribution competition
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See PUC Opinion and Order of April 13, 2007 at 56.) Section 2210 of the Code further grants
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discriminatory or anti-competitive effects. 66 Pa.C.S. § 2210(b).

C. General Assembly’s Grant of Specific Authority to the PUC to
Evaluate and Approve or Reject Proposed Acquisitions and Mergers

As discussed above, pursuant to a detailed and comprehensive statutory scheme

established by the General Assembly, and implementing the policy positions of the General
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The express grant of statutory authority by the General Assembly to the PUC is set forth
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The PUC in regard to the anti-competitive issues, as stated earlier, determined that the
elimination of gas-on-gas distribution competition is not anti-competitive under the factual
record presented, finding that gas-on-gas distribution competition is not economical and less
;fﬁcien.’r_than 1 retail oas sunnlv caomnetitinn . See PTTC Oninion and Drderaf 8 neil 12, N A
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distribution side separate from its impact on the retail supplier side, and in conjunction with a

host of other public and private interests and considerations.
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E. Standards of Review of the Motion to Dismiss

In deciding a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), the Court accepts the

therefrom in favor of the plaintiff. Armstrong Surgical Center, Inc. v. Armstrong County

Memorial Hospital, 185 F.3d 154, 155 (3d Cir. 1999). A claim should not be dismissed for

failure to state a claim unless it appears beyond a doubt that the non-moving party can prove no

set of facts in support of its allegations which would entitle it to relief. Conley v. Gibson, 355

U.S. 41, 45-46 (1957); Marshall-Silver Construction Co. v. Mendel, 894 F.2d 593, 595 (3d Cir.

1990).
In making this determination, the court must construe the pleading in the light most

favorable to the non-moving party. Budinsky v. Pennsylvania Dept. of Environmental

Resources, 819 F.2d 418, 421 (3d Cir. 1987). As the United States Court of Appeals for the

Third Circuit explained:
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current competition, but where the public as a whole will benefit, by not subsidizing said

“competition,” and by receiving the benefits of a more efficient eas distributign systems.”
FTC argues that “the public interest review of proposed utility mergers that the legislature

has entrusted to the PUC is not in conflict with the policy of the federal antitrust laws.” FTC
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herein is that the FTC is attempting to stop a transaction which the PUC has found to be in the

overall public interest of the citizens of the Commonwealth of Pennsylvania.
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cause of action if its members are suffering immediate or threatened injury as a result of the
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