


Dated: May 18, 2007

Bureau of Competition
Federal Trade Commission
601 New Jersey Avenue, NW
Washington, D.C., 20580
sgates@fic.gov

(202) 326-3711

Facsimile: (202) 326-3496






Complaint Counsel respectfully submit this Memorandum of law in support of their
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Realcomp’s Policies.

Respectfully submitted,

_ Christopher Renner
Dated: May 18, 2007 Complaint Counsel
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
REALCOMP I1 LTD., Docket No. 9320
a corporation. Public

DECLARATION OF PEGGY BAYER FEMENELLA
I, Peggy Bayer Femenella, make the following statement:

1. I am an Attorney in the Bureau of Competition of the Federal Trade Commission. Iserve
as Complaint Counsel in this matter. N
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UNITED STATES OF AMERICA
REVNRY THF FRDKR 41 TRADF COANDIISSTON

In the Matter of
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[PROPOSED] ORDER

On May 18, 2007, Complaint Counsel moved in limine to limit the trial and deposition

_testimonvwnfRobert (fleasen. Nouslas Hardv, Danglas Whitehowse—2nd anv.nther. R esnandent
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CERTIFICATE OF SERVICE
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Counsel’s Motion in Limine to Bar Lay Opinion Testimony Regarding Supposed Justifications |

for Realcomp’s Rules and Policies, the Memorandum in Support of its Motion In Limine, a ,

Declarati

.by hand delivery to:

The Honorable Stephen J. McGuire
Chief Admlmstratlve Law Judge

Rgimeed Tosda o ' '

600 Pennsylvania Avenue, NW
Washington, DC 20580 - -

and by electronic transmission and overnight courier to:

Scott Mandel, Esq.

Foster, Swift, Collins & Smith P C.
313 South Washington Square
Lansing, MI 48933-2193
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deposed and concerning a11 documents and exhibits that Realcomp has produced in
this case.

Kelly Sweeney _ | .
Weir Manuel, REALTORS® '
298 S. Old Woodward Avenue

mtpn AT 400N

Mr. Sweeney is expected to offer testimony concerning the importance of the
Realcomp Rules at issue as they relate to the underpinnines of the MLS of












expense of l_itigating this matter; the $50 per listing charge MiRealSource has for
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without compensation to a cooperating broker. He will explain that these listings,
paid for by realtors, would go directly to the public so that the seller can deal directly
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that bis listings. hoth exclusive agent and ERTS. have increased bv 30% from 2005
e e e —

to 2006. Mr. Mincy's testimony is also expected to be that there is no difference in
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http:Realtor.com
http:Realtor.com

expected to offer testlmony about Realtor.com experiencing 1ncreased competition
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24. Wayne Aronson
c/o Yourlgloo
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Complainant's Counsel. That testimony is expected to concern Mr. Aronson's'
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CERTIFICATE OF SERVICE

This is to certify that on May 15, 2007, I caused a copy of the attached Respondent's Final
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overnight delivery:

Sean P. Gates, Esq.
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Rm. NJ-6219 | |
Washington, DC 20001

And two courtesy copies of same hand delivered to:
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Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave., NW
Washington, DC 20580

Lorri A. Rosier
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A 1 without board of governors’ approval; right?
2 A Correct.

3 0. Now looking at CX 91, if you turn to the thlrd page

4 you’ll see at the top there’s an 1tem entitled )
5 MLS/User Committee. .
6 - Do you see that?

7 A. Yes.

8 Q. Okay. 2And you see there was a motion made, seconded.
9 and carried to approve a recommendatidn for the

10 | 'MLS/User Committee to add three new feature optlons
11 undexr compensatlon arrangements for all property

12 types.

16 agency listings, limited service listings and MLS

17 - entry only listings; is that right?

19 Q. And it reads below that: It was further agreed that.
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i ' 1 A. No, I don’'t.

2 Q. If you look at the second page, you see there’'s an

3 item that says Update on Limited Service and MLS Entry
4 Only Listings. ,
5 ' Do you see that?

6 A. Yes, I do.
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9 search requirements on RealcompOnline in order to
10 “include MLS only aﬁd/or limited service listings in
11 the basic search. ]

12 | Do you see that?
} B8 T

S

14 Q. And then another motion was made, seconded and'carxied
15 to exclude MLS only and limited sexrvice listings fromi
16 all data extracts to the Internet real éstaté Web
17 | - sites publishing Realcomp data. |
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Soc you can’'t tell me today why it was these motions

o

)
2 were passed?
3 No.
4. You can‘t tell me todav‘what are the reasons that the
5 board of governors had at the time for passiﬁg'these
6 motions?
7 No.
8 Do you remember any problems that were -- Realcomp was
S facing back in 2001 because bf limited service and MLS
10 entry only listings?‘
11 No, I really don’t.
12 Mr. Gleason, you’'re aware that the>Federa1 Trade
13 Commission's suit against Realcomp involves one set of
i :14 ruies‘which exclude anything other than exclusive
15 right-to-sell listings on the push from Realcomﬁ of
16 its listings out to Internet sites such as REALTOR.com
17 and onto the IDX feed; right?
18 .Yes. Iv_ v
19 And you've beén'on thé board of governors now as a
20 primary governbr since 2004; right?
21  Yes.
22 -Can you tell me of any discussions during that time
, 73 sk ey are
24 the rea@sjm those 11lead
25

We've discussed it at the last several meetings. In
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2 here.
3 0, S _the .laasr reral moatinee 1 Fhoat+ te Anne=
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4 A. Well, this year. . o
5 Q. OCkay. It was 2006 and 20077 , | .

6 A. Yeah. I can’'t remember how far back im 2006, but it

7 started in 2006.

8 Q. Okay. BSo prior to 2006, and prior to the FTC's

9 _ investigation into Realcomp, do you remember any
10 ‘discussions with the Realcomp board of governors about
11 those rules?

12 A. No.

11| “ Sjnﬁn +tha iniraockiqrotian L L

14 with the rules that are at issue?

15 A, Yes.

le Q. Okay. And is it at that time that you found out what
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- v 1 it was. I mean it was general conversation amongst a

. 4 o . - |
& —_—  ———
3 0. And was there anybody from the -- in those . |
4. ~ conversations that said well, back in 2001 we were |
5 having this big problem with limited service and MLS

~ ——tmmmm . ma— T 02 .t . _._ 7 [ ]

7 address?

8 - A. No.

9 Q. dkay. So what ‘were the reasbns then discuésed within
10 the board of governors for the rules that prevent
11 anything other than exclusive right-to-sell listings
12 to go to Internet Web sites?

15 guarantee compensation to cooperating brokers.
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S 1 MR. MANDEL: I think he’'s asking as far as
o 2 what rules, Sean?
3 BY MR. GATES: .
4 Q. The Web site policy rules that we've been discussiﬁg1
5 A. My understanding islthat what we just talkéd abou&.aﬁ_
6 far as Realcomp’s policy. Now you’re asking me what
7 NAR’s policy ié?
8 Q. fes.

9 A My understanding I think is that they do include

10 'exclusiveiggencies. _That’s whv we're anina aagainat

11 NAR.
12 Q. Right, okay; I got you.

13 But do you know whether or not other MLSs

pem dmlem e e reeelaT R Tl ad TIR T L ol O et o L2170 x
ATF

15 sites?
16 A Yes, they have.

17 Q. They have, okay. And how do you know that?
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1" Q. Okay.
2 A. It's just their first letters abbreviated.

3 Q. . So it’s NOCBOR?

5 0. Is that N-O-C-B-0O-R?
6 A. Yes, sir.

7 Q “n irau h;]v,rL —ET'_[‘P_"':” o Wat s Tl - S P'InﬂDOTL"\,_
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9. Governors.
10 Q.‘ -~ Have you had any positions at NOCBOR prior‘to 5007?
11 A. No, sir.
12 0. What other boards are you a member of, if any?
' 13 A. I think no other boards.
i .; 14 Q. Does your company or your offices have to be members

15 of the different boards?

16 A. Yes.
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2 adventure. vou're talking abont the Feders]_Trade ,

3 Commissions case, investigation and case against
4 - Realcomp?

5 A. Yes.

6 Q. So prior to that time, prior to the FTC investigation
7 and case against Realcomp, you didn‘t have aﬁy .
8 understanding whatsoever what the purpose of the rule
9 was?

P8t e e VTV ee voee — ol T 7.~ .2 - L
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13 S when was 11:_1-13,-.:{— D) &_'r-:-l- Trnan ahmite_+lha il an |
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12 A. I think I first became aware of the rule when I was --
) 13 understood we were being investigated and this was one
T 14 of the issues.
15 Q. So at that time you investigated the rulé?
16 A. Investigating in the sense that I asked what is the

17 rule. ‘

18 | Q. And who did you. ask?

19 A; I think at one of our board méetings we all might have
20 been appraised by our counsel of what the

21 investigation was about.
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2 ' investigation of Realcomp. I truly don’t recall.

3 Q. You don’t récall what year that was?
4 A, Don't tell my wife I can’t remember our anniverséry
. . ) . ) ‘ [ '
: 5 date. That’s really restricted of anything. You: ‘
. ' ’ Ty -
e Arn it — . whonewar iFr hornenad  irear bnow -7 oo B
Lt —_—
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7 kind of been an evolving process. So whenever the
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9 made us aware of it.
10 Q.  And then when you say you investigated or found out
11 about the rule, other than asking, well, other than
12 conversations with Mr. Lasher, how did you find out
~ 1 _shrmit the rule and m&_

15 I onlv asked what_the 1ile was. and =a T was tnld moetr

P P d

16 likely by Karen Kage at a board meeting, you know,.

17 just read the rule, and that’s what -- how I learned
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1. Q. That's your undefstanding of the purpose of the rule,
2 right? |

3 A. It's just my understanding of the rule. I don’t

4 know -- I can‘t speak to where it came from or thé

5 real goal behind it; but in my investigating, you-.’“'
6 know, my summary is I don't think it’s in the bestwmh“
7 interest of the Realcomp to put two parties together

v Q,nf'l 2 — . T e T Lt Y

] Q. You understand that --
10 A. I didn’t write on this one. H

11 Q. Good job.

12 ' You understand that the Federal Trade
. 13 Commission is also challenging what we call the search
'E h 14 function policy?
15 A. Xes, sir.
. - O e —Nous sl acorale—Fgettanenldd e s ot ’_J'“

17 same page is that under the default search in the

P T‘_J EmMR_nl ‘;ﬂh_‘:\“’] 1r mwrmlarotae vademdnb e ww ) L]

19 unknown listings come up, right?

20 A. Correct.
21 Q. So under the default search at least exclusive agency,

22 limited service, and MLS entry only listings do not

23 come into the search, xright?
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search function policy?

' A. No.

Q. So you can’t tell me why it is that Realcomp has a

: search function policv. other than.vour deductjion for

11
12
13

14

on the record.

You can’t tell me the purposes of the
search function policy, at least from the Realcdmp

Board of Governors' wviewpoint?
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3 with deals. Evexy day.

.4_ Q. And is it your testimony that those issues occur every
5 single time there;s an EA listing? -
6 A. No, I doh’t think so. I think the issues are more £‘m
7 get frustrated concerné from agents on dealing with

B certéin tyﬁes of listings and it;s far more'common on

e

~ 0, Jedenit 2 i = 0%

11 right-to-sell listings, right?
12 A. Absolutely.

13 Q. And there’s problems with certain other agents who are

g 14 listing agents, right?

o o — e ——
= T -
16 Q. Regardleés of business model?

17 A. Yes, sir.
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13 Ne I dqu/t have anv information on whv thev made the

2 decision. I have my own opinion but --

! Q zE:J H:m—a vl Aaninion hut von don't knaw exactlv why L

T — ",

g

=
—— .

4 they did?

5 A. No, I do mot.

Vu i "

. £, O nn the thivrd Quiiet _paint 4f savs. additionally. the
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8 Online automatically defaults to exclusive
9 right-to-sell and unknown.
T &m B p T riems '—“‘?H\-:'th"—]ﬂjﬁ—a‘?ﬁ. n‘ F—-dﬁ_?kii
L 5—.“
v
11 rules that's subject to the FTC litigation, right?
12 A. Yes. ’
13 Q. and you were not on the Realcomp Board of Governors
'{ R 14 when they passed that rule?
15 A. No.
16 Q. They didn’t consult you when they passed that rule?
17 A.  No. '
18 Q. You don’t know why it was that they passed that rule
19 originally?

20 A. No. -
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3 1 | A. No, I can’t.
2 Q. Can you tell me how many?
3 A. No.
4 Q. In person? ,
;giice: = - = - ‘ =
L
6 rooms.
7 Q. Okay. 5So, Mr. Whitehouse, you groduced to us a large
= - “‘-h'-i-“HLf‘ AhiTma bl -~ S oL ' ,

9 rooms, right?

10 A. From Internet reading, yes.

11 Q. And so we would expect to find those types of
R —— - — —— g - .
Ca— S " - = =

= W= —y- i—‘ﬁ

'EF ‘
N - J
I EEE—————
T_1,.,.........\illllllllllllllllIIllIlIllIllIllIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII
A







