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FOR THE THIRD CIRCUIT

FEDERAL TRADE COMMISSION,
Plaintiff-Appellant,

V. No. 07-2499
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identifying any state policy to displaée competition with regulation with respect to
acquisitions such as the one challenged by the FTC, the court merely relied on what
it believed to be a pervasive regulatory scheme. It ignored Pennsylvania law that

arnhibifs apticomnatifive acouisitiooson this indystrv. and it misnnlerstond the

balance between state and federal interests that the Supreme Court has struck in its
state action rulings. Only by granting an injunction pending appeal can this Court

assure that there is meaningful review of these serious legal errors.
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On March 31, 2006, Equitable and Dominion sought approval from
Pennsylvania’s Public Utility Commission (“PUC”) for Equitable to acquire

Dominion Peanles. PUC_(nin at 2. (The PIIC’s onimian_is attached beretaas

Attachment 2.) Equitable distributes natural gas through pipelines directly to
residential, commercial, and industrial customers in ten counties In western
Pennsylvania. PUC Initial Decision (“ID”) at 9. (The ID is attached hereto as
Attachment 3.) Dominion Peoples also distributes natural gas to customers in western
Pennsylvania. 1D at 9. Their service areas overlap so that in some areas, both
companies have pipelines, and customers may choose between the two companies for

gas distribution service. ID at 58. As recognized by defendants, this “gas-on-gas”



customers who are uniquely positioned to leverage discounts.” D.5 at 1. These are
large commercial, industrial, and institutional customers who purchase more than 27
billion cubic feet of natural gas per year and at a cost of approximately $13,000,000.
Equitable and Dominion Peoples compete for these major customers by offering
discounts from the maximum rates authorized by the PUC. See ID at 36. As a result
of this competition, those customers are currently able to obtain better deals for
natural gas distribution service. Such customers include schools, hospitals, churches,
and other organizations that provide a variety of services to thousands of people in
western Pennsylvania.”

Pursuant to Pennsylvania law, public utilities may not consummate the sort of
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§ 2210(b).
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acquisition. 1D at I-2. On December 1, 2006, Equitable and Dominion filed a






dismiss. The court first recognized that, for defendants’ state action defense to

prevail thevmust show thathnth o thetestsetfndhin Colifnrpia Petai] Tign

12. With respect to the first part of the test, clear articulation by the state of a policy

to disnlace competition with regulation. the court held that the standard had been met

because, in connection wit h the approval of acquisitions, Pennsylvania had enacted
a “comprehensive and pervasive governmental regulatory scheme.” Opin. at 13.

Next, the court concluded that the second part of the Midcal test, active
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Id. at 350-51. Accordingly, the Court held that, when a “state in adopting and
enforcing [a] program * * *  as sovereign, imposed the restraint [on competition] as
an act of government,” the Sherman Act does not prohibit the restraint. Id. at 352.

Although Parker involved acts of the state itself, the Supreme Court

subsequently confirmed that the state action doctrine also protects certain private

- a5 P PR 1 st s X i)

determining whether anticompetitive conduct of private entities qualifies as “state
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1. The district court erred in holding that Pennsylvania has a clearly
articulated policy to displace competition
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decision, was to equate an ostensibly “comprehensive” state regulatory scheme (see
Opin. at 13) with a state policy to displace the type of competition that is at issue
here, i.e., competition among natural gas companies that already compete to provide
gas distribution services to consumers who have enjoyed the benefits of such
competition. The court repeatedly referred to the “pervasive” nature of
Pennsylvania’s regulation of utilities, as if that were a talisman authorizing any and

all anticompetitive effects. See, e.g., Opin. at 4-5 (PUC regulates across a “broad



defense because there was no clear repugnancy between the distribution program and
federal antitrust laws. 7d. at 598. “[A]ll economic regulation does not necessarily

suppress competition.” Id. at 595.
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of offering incentives to builders who installed high efficiency electric heating in
newly constructed homes was exempt from antitrust challenge pursuant to the state
action defense. This Court did not base that conclusion, however, on a generalized
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laws, such as minimum wage laws and environmental controls. In our economic
system, rivals are still expected to compete, within such cost constraints, unless there
is a clearly articulated policy displacing the type of competition at issue.

Thus, a state can “displace competition,” see Opin. at 13, not simply by adding
a layer of regulatory requirements with which competitors must also abide, but by
authorizing conduct that is inconsistent with competition. But the district court points

to nothing in Pennsylvania law supporting its contention that, in connection with this






requires a rejection:

_ the [PT1C] finds after hearine thata nronospdapereer ransolidation
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acauisition or disnosition s likelv to resuit 1 i etitive_or
discriminatory conduct, including the unlawful exercise of market
power, which will prevent retail gas customers from obtaining benefits
of a properly functioning and effectively competitive retail natural gas
market, the [PUC] shall not approve such proposed merger,
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conditions as it finds necessary to preserve the benefits of a properly
. finrtjoning and effectively cqunatitiye refailaataral eas market,

§ 2210(b) (emphasis added). Because Pennsylvania requires the PUC to reject an

anticompetitive acquisition (unless the acquisition is modified in some way to protect
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Supreme Court has struck in its state action rulings.® If it is clear that there is a state

policy that displaces competition with respect to a particular issue, then application
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v. Omni Qutdoor Advertising, Inc.,499 U.S. 365,372 (1991). But a court evaluating
a state action defense must first address the antecedent issue -- whether such a state
policy exists, under federal standards of “clear articulation.” The district court
skipped that crucial first step.

If the district court’s preferred approach -- restricting any issue touching on
state law interpretation to state forums -- were adopted, the essential question under

the state action doctrine might well not be resolved at all. The court below ignored
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of whatever standard of review is prescribed. This will often include deference to the

administrative body’s interpretation of state law.” Such analysis is appropriate as a

matter of administrative law, but would entirelv miss the nivofal inaniriesunderthe

federal antitrust state action doctrine -- i.e., that the policy in question be “éiearly
expressed” by the state itself.

2. The district court erred in holding that Pennsylvania would actively
supervise the acquisition

The district court also erred with respect to its analysis of the second part of the
Midcal test. To pass this second part of the test, state supervision must be sufficient
to ensure that a private party’s anticompetitive action is shielded from antitrust
liability only when “the State effectively has made [the challenged] conduct its own.”
Patrickv. Bourget, 486 U.S. 94, 106 (1988). In particular, this part of the test is met

only if Pennsylvania has the ability to, and actually will, supervise the conduct that
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antitrust injury” (emphasis added)).

In this case, the FTC alleged that the acquisition would result in antitrust injury
through the elimination of customer discounts and incentives to builders and
developers, and through a decline in the quality of customer service. D.1. In its
opinion, the district court concluded that “[1]t is obvious that the PUC 1s taking an

active, hands-on approach to monitoring the transaction on an ongoing basis going
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of requirements that Equitable file reports regarding a litany of specific aspects of its

7

“operational practices,” such as “modifications to its data interface system,” or
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acquisition on May 21, 2007.° The FTC, and the public,” would then be irreparably
deprived of the principal relief Congress envisioned by enactihg the premerger

notification law, 15 U.S.C. § 18a, and Section 13(b) of the FTC Act -- ie., a



commercial entities when attempting to construct and enforce a divestiture order after
the fact. See, e.g., FICv. P.G. Indus., Inc., 798 F.2d 1500, 1508-09 (D.C. Cir. 1986);

FTC v. Warner Communications Inc., 742 F.2d 1156, 1165 (9th Cir. 1984). The

wnherentgatentipl debasnniofpost-geteer divegtitiee ordereatdhle ety weaspn

Coneress gave tmhe FTC authority to seek pre-consummation iniunctive rgliefin cases __
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defendants, the public interest in preserving a free-competitive economy cannot be
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defendants’ claim of irreparable harm, observing that “[i]f the merger makes
economic sense now, the [defendants] have offered no reason why it would not do so

later”™).

i o N St LERA—— e g

= e — gy




CONCLUSION
For the reasons stated above, the FTC requests that the Court grant an
injunction pending an appeal of the district court’s order granting defendants’ motion
to dismiss.

Respectfully submitted,
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Director General Counsel
Bureau of Competition
JOHN F. DALY
DAVID P. WALES, JR. Deputy General Counsel for Litigation

Deputy Director
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George S. Cary, Esq.

Cleary Gottlieb Steen & Hamilton LLP
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1801
Geary@cgsh.com

Howard Feller, Esq.
McGuireWoods LLP

901 East Cary Street
Richmond, VA 23219-4030



