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from adjudication with the specious argument that that motion was “premature.” In other words,
Complaint Counsel wants the litigation burden to continue on Respondents but not on itself

while it awaits the Third Circuit’s decision on the appeal of the district court’s dismissal of the
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avoid that burden for itself while imposing it on Respondents would be, simply put, utterly unfair
and abusive.
Surprisingly, Complaint Counsel argues that “Respondents would gain an unfair
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Rule 3.26 to remove the matter from adjudication should be granted, as the futility of proceeding
with this litigation while any appeal is pending is now apparently clear to Complaint Counsel as
it has been to Respondents. In the alternative, the parties’ agreement to stay proceedings while
the matter is on appeal should be enforced, and the draft proposed order that Complaint Counsel

. prenared to that effect (which is attaghed as Exbihif O\ shanld he patered forthsgith To the







EXHIBIT A



"Broyles, Phillip L." To "Steven J Kaiser" <skaiser@cgsh.com>, "Justus,
<PBROYLES @ftc.gov> J. Brent" <bjustus@mcguirewoods.com>
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Patricia V." <PGALVAN@ftc.aoy>

Thank you both.

Phill Broyles
Assistant Director
Mergers IIT
202-326-2805
202-262-2180
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BEFORE FEDERAL TRADE COMMISSION

COMMISSIQNERS - Dehnin Blgtt Ma‘a=nnalh aiva o

Pamela Jones Harbour
Jon Leibowitz

William E. Kovacic

J. Thomas Rosch

In the Matter of
EQUITABLE RESOURCES, INC.,
DOMINION RESOURCES, INC., Docket No. 9322

CONSOLIDATED NATURAL GAS COMPANY, PUBLIC
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and [DRAFT — FOR COUNSEL
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THE PEOPLES NATURAL GAS COMPANY, )
)
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administrative litigation. On May 14, 2007, the district court dismissed the complaint on state
action grounds. On May 16, 2007, the Commission filed notice of appeal of the district court’s
ruling. The Third Circuit has captioned the case FTC v. Equitable Resources, Inc., Docket No.
07-2499 (3d Cir., docketed May 18, 2007).

In light of the significant legal questions pending appellate review, Complaint Counsel
and Respondents submit that continuing the administrative litigation may prove unnecessarily
burdensome to the parties and the Commission. The Third Circuit’s ruling will address the
application of state action defense, the briefing of which the Commission has already stayed in
this proceeding. The requested stay would alleviate the need for the Commission to manage
discovery and would free the parties from devoting time and resources to discovery obligations
while the appeal is pending. In addition, a stay would create a further opportunity for
Respondents to engage Complaint Counsel and the Commission on the merits of the underlying
transaction and the public interest in this litigation.

Accordingly, Complaint Counsel and Respondents respectfully request that the
Commission stay this administrative proceeding until the appellate court completes its review of
the district court’s order. In light of the limited time before discovery obligations arise under the
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Respectfully submitted,

Patricia V. Galvan, Esq. George S. Cary, Esq.
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601 New Jersey Avenue, NW 2000 Pennsylvania Ave., N.W.
Washington, DC 2000 Washington, DC 20006
Pgalvan@ftc.gov Geary@cgsh.com

(202) 326-2473 (202) 974-1500

Complaint Counsel Counsel for Respondent Equitable

Resources, Inc.

Howard Feller, Esq.
McGuireWoods LLP

One James Center

901 East Cary Street
Richmond, VA 23219-4030

Hfeller@mcguirewoods.com
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz
William E. Kovacic
~J. Thomas Rosch

In the Matter of
EQUITABLE RESOURCES, INC.,
DOMINION RESOURCES, INC., Docket No. 9322

CONSOLIDATED NATURAL GAS COMPANY, [DRAFT - FOR COUNSEL

REVIEW ONLY]
and

THE PEOPLES NATURAL GAS COMPANY,

Respondents.
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[PROPOSED] ORDER STAYING ADMINISTRATIVE PROCEEDING

This matter came before the Commission on a Joint Motion to Stay Administrative
Proceeding. Having considered the motion, it is hereby

ORDERED, that Joint Motion to Stay Administrative Proceeding dated May 22, 2007, is
hereby granted,

IT IS FURTHER ORDERED, that the above-captioned administrative proceeding is
stayed pending resolution of the Commission’s appeal to the U.S. Court of Appeals for the Third
Circuit of the federal district court’s dismissal of the Commission’s request for preliminary

injunctive relief.



By the Commission.

ISSUED:
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Secretary
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Case 2:07-cv-00490-AJS  Document 76  Filed 05/21/2007 Page 1 of 12

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
FEDERAL TRADE COMMISSION,

Plaintiff,
v 07cv0490
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| NATURAL GAS COMPANY, THE PEOPLES

Defendants.

FOR AN INJUNCTION (DOC. NO. 73)

This Court held, on May 14, 2007, that to grant the FTC’s motion for a preliminary
injunction (doc. no. 3) “would cause public harm and harm to many other interested parties by
ﬁﬂf’ Aol dal s e -t AoCnawt ! x i sl - o 3. s £ Lo LT, S
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MEMORANDUM OPINION DENYING PLAINTIFF FTC’S MOTION
Introduction and background.
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equitable relief pending appeal are same factors the court considers in deciding whether to grant
a preliminary injunction, an applicant seeking a stay will have more difficulty establishing the
first factor, likelihood of success on the merits, due to the difference in procedural posture; a
party seeking such relief must ordinarily demonstrate to a reviewing court that there is a

likelihood of reversal, not merely the possibility of success on the merits); United States v.

Texas, 523 F.Supp. 703, 723 (D.C.Tex.1981) (since stay of decisions granting equitable relief
pending appeal interrupts ordinary process of judicial review and postpones relief for prevailing
party, stay of equitable order is extraordinary device that should be sparingly granted); Wright

Miller and Kane, 11 Fed. Prac. & Proc. Civ.2d § 2904 (burden of meeting the Rule 62(c)

EEQILda;d fw‘ ﬁlﬁ iniunctions nending anneal ic a heavv ane) The FT( has nat met thic

On May 14, 2007, this Court issued a Memorandum Opinion and an Order of Court
(docs. no. 70, 71) dismissing Plaintiff FTC’s complaint in equity and its motion for preliminary
injunction on the basis of the state action immunity doctrine, holding as follows:

This Court grants the Motion to Dismiss (doc no. 18) because the
PUC's approval of the transaction qualifies for state action immunity. See
California Retail Liquor Dealers Association v. Midcal Aluminum, Inc., 445
U.S. 97 (1980); Parker v. Brown, 317 U.S. 341 (1943). Further, the granting of
the requested preliminary injunction would cause public harm by substantially
delaying, and for all practical purposes barring, the implementation of the

oy
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Pending before the Court is the Motion of the Federal Trade Commission for an
Injunction Pending Appeal Pursuant to Fed.R.Civ.P. 62(c) or, in the Alternative, an Injunction
Pending Resolution by the Court of Appeals of an Emergency Motion for an Injunction (doc.
no. 73). Defendants, Equitable Resources, Inc, Dominion Resources, Inc., Consolidated Natural
Gas Company, and the Peoples Natural Gas Company, have filed a response in opposition to the
requested injunctive relief pending appeal (doc. no. 75). For the reasons to follow, the Court will
deny the FTC’s motion for an injunction pending appeal.

The Court will not recount the factual background at length, as the United States Court of

Appeals for the Third Circuit will have this Court’s full analysis and recitation before it in due
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gas distribution systems. This "gas-on-gas" distribution competition herein
permits approximately 500 industrial and commercial customers to negotiate
substantially lower prices from the currently separate Equitable Gas and
Peoples Gas. In evaluating and approving the transaction, the PUC found that
the benefit of gas-on-gas distribution competition to these 500 customers
caused 1ncreased prlces to the other 600,000 plus customers (prlmarlly retail

consideration of a host of statutory considerations, concluded that th1s 11m1ted
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that the elimination of said competition through the proposed transaction
would produce greater overall efficiencies, eliminate costly duplication, and be
in the public interest, including the interest of the 600,000 plus customers who
would be impacted.

Memorandum Opinion (doc. no. 70), at 3.

Standards for Injunctions Pending Appeal.
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familiar four factors considered in deciding whether to grant a preliminary injunction in the first

instance, and are equally applicable to a request for stay of a granted injunction pending appeal as
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proposed mergers acquisitions and other transactions between public utilities, Memorandum
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first prong, the Court found that the General Assembly “articulated and affirmatively expressed a
state policy to displace competition with pervasive regulation . . . by detailed and specific Code
provisions” directing the PUC, in explicit and comprehensive terms, to implement its policies
and to evaluate and review transactions between public utilities on a public interest standard.

Memorandum Opinion (doc. no. 70), at 13. The Public Utility Code clearly articulated a
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Irreparable Injury to Movant.
The FTC asserts, in conclusory fashion, that if the merger-acquisition goes through and is

substantially completed before the Court of Appeals for the Third Circuit hears and resolves its

X

b1

i’nEPﬂ] itwill be difﬁ(:llﬂf ta “unceramhle the_aaoe” af the marner trancantinn if nltimantal: tha

Court of Appeals agrees with its position that the federal antitrust laws have been or will be

M |

The FTC’s assertion is non-specific and does not spell out why or how the merger will be
irrevocable, i.e., unable to be divested, and although it appears that the merger-acquisition may
be executed between Equitable Gas and Peoples Gas at any time, the PUC must give subsequent
approvals down the road before the merger can be integrated. The FTC has already filed its

Notice of Appeal and a motion for injunction pending appeal in that Court, and the Court of



(=

— —————————————————»’
P o =







EXHIBIT C






ISSUED:

Donald S. Clark
Secretary



