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In the Matter of

REALCOMP II LTD., Docket No. 9320

a corporation.

Murray Consultina. Inc.'s Motion for In Camera Treatment

I. Introduction

It is the understanding of thd-par Muray Consulting~ Inc. ("Mury Consultig") that, '.,!' . .'

. .~ Complaint Counsel and Respondent ~ealcomp II Ltd. intend to uSe a stdy conductéd' by Mury

Consulting, "The Consumer Tsimmi - Waves of Change for the Residential Real ESlate

Industr," dated August 2006 ("Consumer Tsunami")~ as an exhbit in the trial of the above

entitled matter. As explained in the atthed declaration of Stephen H. Murray, CEO and

President of Muray Consulting~ public disclosure of the Consumer Tsunami study, a copy of

which is also attached, wil result in "clealy defined, serous injury" to Mury Consulting. 16

C.F.R § 3 .45(b). Murray Consulting therefore respectfully requests that the Consumer Tsunami

study be given in camera treatinent witil December 31,2007, to protect Mury Consultig's

proprietar and confidential inormation in that document.
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D. Legal Standard

A par seeking in camera treatment "mus make a clear showing that the informaton

contaied (within the relevant document) is suffciently secret and sufcient materal to (its)

business that diclosue would result in serious competitive injur." In re Volksagen of

America, Inc., 103 F.T:C. 536, 538 (1984) (internal citation omitted); see also In re H.P. Hood &

Sons, Inc., 58 F.T.C. 1184, 1188 (1961) (applicant 
has the burden of showing ''tat the public

disclosure ... wil result in a clearly defined, serious jnjur to the person or corporation whose

records are involved").

The secrecy and materiality of an applicant's documents are evaluated according to the

standards arculated by the Commission in In re Bristol-Meyers Co-:

(1) the extent to which the information is known outside of 
his business; (2) the ~ ; ,: ~:;, '.'

extent to which it is known by employees and others involved in his busines; (3) ~"..~, ¡' "
the extent of measures tak~n by hi to .giard thesecrecy .0£ the inormaton; (4) t':;' ,:' '.
.the value of the inormation to hi and to. hi competitors; (5) the amount of' ti L' ":, ¡::,

. '.effort or money expendc;d .by him in dewloping the inormation; (and) (6) the eae . i..~:: ; .
or diffculty with which the Inonnation could be properly acquired or duplicated ,I ~.: i; ';,
'by others.

,I.'.

I , . , : '., : ~ "

1977 FTC LE 25, at *S (Nov. 11, 1977).

ID. Argument

Application of the Bristol-Meyers factors to the circumstances surroundig Mury

Consultig's production~ distrbution and use of the Consumer Tsunami .study supports in camera

treatment of that document. The Consumer Tsunami study is both secret and materal to Muray

Consultig's business.

As discussed in the Mury declaration, the Consumer Tsunami stdy contai the

confdential research and analysis of Muray Consulting. (Murray Dec. irir 5-7.) Mury
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Consulting provides consultig serices to residential real estate brokerages, multiple listg

serices and associations of real estate professionals. (Muray Dec. , i.) A substatial porton of

Murry Consultig's business activities are devoted to the preparation, production and sale of

proprieta studies that analyze the residetial rea este industr, such as the Consumer

Tsunami study. (Murray Dec.' 1.)

Murry Constùtig invested signficant amounts of time and money in producing the

Consumer Tsunami study with the expectation that it would be able to reoup these expenditues

by sellg the stdy, and associated consultig serces, to its customers. (Muray Dec. , 3.)

Mury Consulting designed the Consumer Tsunami study, conducted focus grups in

metropolita areas around the countr, reviewed and analyzed large amounts of raw data and

drafted the report.. .-(uray Dec.' 3.) Muuay Co:nultig also retained a well-respected third; " T ',: .! ,

. \', \
par researh fi at a signcant cost.oassist with the production. of the Consm~¡Tisn'amh; h !! ¡! :: - .;. '.!

study..' (Mury Dec. ii 3.) . .
" ".:'::' ~\i' .:~:J' .'

Ths stdy is made available only to customers who subscribe to Mury Consulting?s

serices, and the Consumer Tsunami study is specifcaly available only to clients for a fee. The

Consumer Tsunami study is not otherwse publicly available. (Mury DecL ir 6.) For example,

Stephen Mury~ the CEO and President of Mury Consultig, also own and operates a related

business~ REAL Trends, a trends and reseach fi servng the residential real estate industr.

(Munay Dec. , 6.) The Consmer Tsunami, however, is not avaiable to REAL Trends: it has

not been reproduced in REAL Trends publications or discussed at REAL Trends conferences or

gatherngs. (Muray Dec. iu 6.)

The reseach and analyses contained in the Consumer Tsunami study are the t.que work
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product of Murry Consultig and canot ealybe duplicated by others. (Muray Dec. ~ 10.)

The Consumer Tsunami study is an importt competitive advantage that Mury Consultig

enjoys over its competitors, none ofwhoni have perfonned or conuîssioned similar studies.

(Mury Dec. ir 9.) Moreover, the information contaied in the Consumer Tsunami stdy; which

was only released in August 2006, is frh and would be of value to Murry Consulting's

competitors: (Mury Dec. ii 8 - 9) See in re Amway Corp.. Inc., 1977 FTC LEXIS 24, at * 7-8

(Nov. 11, 1977) (grantig in camera statu to studies less than two years old).

Muray Consultig has taken signficant steps to protect the secrecy of the Consumer

Tsunami study. As already discussed, access to the Consumer Tsunami stdy is restrcted to

clients of Muray Consulting who have' paid for such access. These clients are obligated,

pursuant to.wrtten agreements, to keep secret the findigs and analyses in the study. Muray

Conslting ,ha also Jièd for copyrght.protectioJlofthe Consumer Tsunami study. (Muray Dec.'

ilil6-8.): In addîtion~ Stephen MuraYi who has been retaed by Complait Counselto'offer '

certai opinons in this litigation, desgnated his exper report as "Restcted Confdential~ in

accordace with the Schedulig Order in ths cae, in par.because it relied on citations to the

Consumer Tsunami study. (Mury Dec. ir 4.)

As described in more detail in the Mury declartion, sales of the Consumer Tsunami,

and other studies like it, are a substantial portion of the business activity and revenueofMuny

Consulting. (Muray Dec. ii 1 i 9.) Murray Consulting expects to ear significant additional

revenues from the sale of the Consumer Tsunami study as well as from associated consultig

servces. (Mury Dec. ,19.)

Hthe Consumer Tsunami is publicly disclosed, Muray Consulting will sufer the loss of
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substatial expected revenue associated with the sale of 
the stdy. (Muray Dec. ~ 5, 9.)

Moreover, because Mwray Consulting reguarly produces studies like the Consumer Tsunami

and makes those studies available only for a fee, the public disclosure of 
the Consumer Tsunami

study could adversely íipact futue sales of other studies if clients become unwilling to pay for

studies that they perceive will subsequently become available for free. (Muray Dec. , 9.)

These prospective pecunai losses qualify as the "clearly defie~ serous injur"

requied to demonstrate a need for in camera treatment. "The likely loss ofbusIness advantages

is a good example of a 'clearly defi~ serous injur. ,.. In re Dua Lube Corp., 1999 FTC

LEXI 255, at *7 (Dec. 23, 1999). Materals that ''represent.. signficant work product,

compiled at great expense, (and the) disclosure of which would give other companes the benefit

of (the applicant's) labors" are good candidat.es:for in camera ~eatment. In re General Foods,

1980 FTC LEXIS 99~ at *7-8 (Marh 10, 198Q); see also Bristol-Meyers, 1977 FTC LEXI 25, at

*3 (remanding for additional consideration because decision failed to aford in camera treatment

to reseach perormed by in-house and th-pary consultants. at significant expense, that

contained timely inormation of value to competitors).

In fac4 Admstve Law Judges have decided cases simlar to ths one. The Cour in

In re Kellogg, 1980 FTC LEXIS 161, at +3 (Jan. 16, 1980), granted in camera treatment to a

study produced by a consultat who "spread out the costs of producing its report and mus rely

on multiple sales of the same information to different pares and public disclosure of (the study J

would drastically curail the market value of (applicanfs) reports contaig such jnformation."

Accordgly, the Consumer Tsunami should be afforded žn camera treatment.
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m. Time Frame of Proposed In Camera Treatment

Muray Consulting hereby requests in camera treatment for the Consumer Tsunami stdy

until December 31, 2007. Afer that date, the contractul obligation of clients ofMuuay

Consultig who have purchased the study to keep its fidings and analyses confdential will

exjTe. (Murray Dec. ir 8.) Until that tie~ however, Mury Conslting anticipates additional

revenues associated with the sale of the Consumer Tsunami study, revenues that are contingent

upon the non~public status of the study. (Muray Dec. ~~ 9; 11.)

IV. Conclusion

For all the reasons above, Muray Consulting resectflly requests in camera trea1ment

for the Consumer Tsunami stdy until December 31; 2007.

Respectflly submitted,

Dated: May 24; 2007 .~uu
Stephen H. Mury
CEO and Prsident, Muray Consultig
6898 S. University Blvd.
Suite 200
Littleton, CO 80122
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Date: May 24, 2007 'aMtuStep H. lVUlay

CERTIFICATE

Pursuat to Paragraph 5 of the SChedulg Order, I hereby cerif that I have conferred

with counsel for Recomp II Ltd. and Complaint Counsel for the Âé¶¹´«Ã½ Trade Commssion.

Neither party expressed an objection to the Murry Consultig, hic.'s Motion for In Camera

Treatment.

','
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Cd ~~~et

CERTICATE OF SERVICE

This is to certfy that on May 24~ 2007, I caused a copy of Mury Consultig, Inc.' s

Motion for In Camera Treatment, and public and non~public verons of 
the Declartion of

Stephen H. Murray with attached exhibit, to be served upon the following persons:

by hand deliver to:

The Honorable Stephen J. McGuire
Chief Admstrative Law 1udge
Âé¶¹´«Ã½ Trade Commssion
600 PeDDsyivanaAvenue~ NW
Washigton~ DC 20580

and by overght courer to:'

Scott Mandel, Esq.
Foster, Swift Collin & Smith P .C.

313 South Washigton Square
Lasing~ :M 48933-2193

Ph: (517) 371-8185

Sean Gates, Esq.
Âé¶¹´«Ã½ Trade Commssion
600 New Jersey Ave, NW
Washigton, DC 20580

Ph: (202) 326-3711

8


