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. INTRODUCTION?

In 2000, Evanston Northwestern Healthcare Corporation (“Evanston”) merged with
Highland Park Hospital (“Highland Park™). Prior to the merger, Evanston owned Evanston
Hospital and Glenbrook Hospital.?

The Commission issued an administrative complaint challenging Evanston’s acquisition
of Highland Park under Section 7 of the Clayton Act four years after the transaction closed.
Given that the merger was consummated well before the Commission commenced this case, we
were able to examine not only pre-merger evidence, but also evidence about what happened after
the merger.

There is no dispute that ENH substantially raised its prices shortly after the merging
parties consummated the transaction. There is disagreement about the cause of those price
increases, however. Complaint counsel maintains that the merger eliminated significant
competition between Evanston and Highland Park, which allowed ENH to exercise market
power against health care insurance companies. Respondent argues that, during the due
diligence process for the merger, ENH obtained information about Highland Park’s prices that
showed that Evanston had been charging rates that were below competitive levels for a number
of years. Respondent contends that most of ENH’s merger-related price increases simply reflect
its efforts to raise Evanston Hospital’s prices to competitive rates. Respondent also maintains
that some portion of the merger-related price increases reflects increased demand for Highland
Park’s services due to post-merger improvements at the hospital.

This opinion uses the following abbreviations:

CB - Complaint Counsel’s Brief on Appeal and Cross-Appeal



Chief Administrative Law Judge Stephen J. McGuire (“ALJ”) found in his Initial
Decision that the transaction violated Section 7 of the Clayton Act and ordered ENH to divest
Highland Park. We affirm the ALJ’s decision that the transaction violated Section 7 of the
Clayton Act. Considered as a whole, the evidence demonstrates that the transaction enabled the
merged firm to exercise market power and that the resulting anticompetitive effects were not
offset by merger-specific efficiencies. The record shows that senior officials at Evanston and
Highland Park anticipated that the merger would give them greater leverage to raise prices, that
the merged firm did raise its prices immediately and substantially after completion of the
transaction, and that the same senior officials attributed the price increases in part to increased



The complaint’s third count alleged that ENH had engaged in price fixing on behalf of
physicians whom it employed and other affiliated physicians. Compl. {{ 33-44. This count was
resolved by a consent agreement, which became final on May 17, 2005.® Count I11 is not at issue
in this appeal.

B. Initial Decision

The case was assigned to the ALJ, who conducted an eight-week trial. Forty-two
witnesses testified, and the ALJ admitted more than 1600 exhibits into evidence.

The ALJ issued his Initial Decision on October 17, 2005. The ALJ first made careful and
extensive findings of fact about the merging parties, the health care sector, and the transaction’s
competitive effects. The ALJ then started his legal analysis by holding that the Clayton Act
requires complaint counsel to prove the relevant product and geographic markets. ID 131.
Complaint counsel argued at trial that the relevant product market was general acute care
inpatient services sold by hospitals to private health insurance companies, which typically are
referred to as managed care organizations or “MCOs.” Id. ENH maintained that the product
market also included hospital-supplied outpatient services. ID 131-32; RPTB 16-17. The ALJ
rejected ENH’s position and found that MCQOs cannot substitute outpatient for inpatient services,
determining that ENH had set its inpatient rates without concern that patients would switch from
inpatient to outpatient services. 1D 133.*

The ALJ then defined the relevant geographic market. 1D 135-49. Complaint counsel
argued that the geographic market consisted of the geographic triangle immediately surrounding
the three merging hospitals, which contained only the ENH hospitals. 1D 137. Respondent
advocated that the geographic market included the three ENH hospitals and at least six other
hospitals (Lake Forest, Advocate Lutheran General, Rush North Shore, St. Francis, Condell, and
Resurrection). Id. The ALJ held that the geographic market was larger than that proposed by
complaint counsel, but smaller than the market advocated by respondent, finding that the
geographic market consisted of the area that covered the three ENH hospitals and four other
hospitals — Lake Forest, Advocate Lutheran General, Rush North Shore, and St. Francis. 1D 143.

The ALJ next assessed the competitive effects of the merger. 1D 150-69. Using the
seven-hospital geographic market, the ALJ found that the ENH hospitals had a 35% pre-merger
market share based on inpatient revenues. IDF § 317. The ALJ then calculated a pre-merger
Herfindahl-Hirschman Index (“HHI")* of 2355, and a post-merger HHI increase of 384 to 2739.

3 In re Evanston Northwestern Healthcare Corp., Dkt. No. 9315 (FTC May 17, 2005), available at
http://www.ftc.gov/os/adjpro/d9315/050520do.pdf.

4 Relying on the U.S. Court of Appeals for the Seventh Circuit’s decision in United States v.

Rockford Memorial Corp.



IDF I 314-19. The ALJ found that, under § 1.51 of the Department of Justice’s and Federal
Trade Commission’s Merger Guidelines, the HHI change and post-merger HHI created a
presumption that the merger was likely to create or enhance market power. IDF { 314-25;
ID 150-52.

The ALJ also considered direct evidence of the transaction’s effect on competition. The
ALJ found that senior officials at Evanston and Highland Park had predicted before the merger
that the transaction would put the combined firm in a better bargaining position with the MCOs,
that ENH’s revenues increased substantially after the merger, and that ENH management
believed that the merger had “translated to better managed care contracts.” 1D 155-60, 165. The
ALJ also relied heavily on the econometric evidence presented at trial, which he found, viewed
in conjunction with other evidence, supported a finding that market power was “the only
plausible, economically sound, and factually well-founded explanation for ENH’s post-merger
relative price increases.” 1D 166-69.

The ALJ also concluded that entry by new hospitals, or expansion by existing hospitals,
was not likely to replace the competition lost due to the merger. 1D 194-95. Finally, the ALJ
concluded that the merger had not produced significant improvements in the quality of care at
Highland Park that offset the anticompetitive exercise of market power. 1D 175-92.

Based on his findings of fact and conclusions of law, the ALJ ruled that the transaction
violated the Clayton Act, as alleged in Count | of the complaint. 1D 200.® The ALJ dismissed
Count Il as moot, but held that, if it were not moot, he would have dismissed it because
complaint counsel had not established as part of Count Il that respondent possessed a substantial
share of a relevant market. 1D 200-01. As stated, the ALJ ordered ENH to divest Highland Park.
ENH appealed the ALJ’s Initial Decision to the Commission. Complaint counsel cross-appealed
the ALJ’s decision not to make a ruling against respondent under Count Il and also requested
that the Commission supplement and revise the ALJ’s divestiture order.’

6 The ALJ rejected several other arguments made by ENH. First, he rejected ENH’s contention

that its nonprofit status reduced the likelihood of competitive harm, finding that there was no evidence in
the record that ENH’s nonprofit status had restrained its efforts to negotiate higher prices. 1D 192-94.
Second, the ALJ rejected ENH’s argument that the merger was necessary for Highland Park’s economic
survival, concluding that, at the time of the merger, Highland Park was able to meet its financial
obligations for the near future, and was in no danger of entering bankruptcy or exiting the market.

ID 197. Finally, the ALJ rejected ENH’s position that the merger of Evanston and Highland Park could
not violate the Clayton Act because, at the time of the merger, the two hospitals were not separate entities.
ID 197-99. He found that the two hospitals were separate entities and that the transaction was subject to
the Clayton Act. 1D 197-99. Respondent did not identify this last issue as one of the “questions
presented” on appeal, RB 23, and only briefly referenced it at the end of its brief in the context of
discussing the appropriate remedy. RB 86. Accordingly, the Commission views the issue as not properly
before us. In any case, for the reasons set forth by the ALJ, the Commission also finds that the
transaction was subject to the Clayton Act.

! Complaint counsel also requested that the Commission vacate the ALJ’s order of September 24,

2006, which denied complaint counsel’s motion to compel the production of certain documents on






who have private health insurance obtain it through their employers. Typically, consumers select
an insurance plan from one or more private insurance companies with which their employers
have contracted. TR 2460-61 (Haas-Wilson).

The private health insurance market has changed substantially over the past two decades.
In the 1980s, the predominant type of insurance in Chicago was indemnity insurance. IDF
1153; TR 1831-32 (Hillebrand). In a typical indemnity plan, the consumer could select any
hospital (or doctor), and the insurance company reimbursed the individual a set amount based on
the care provided. IDF { 155. Because indemnity plans allowed their insureds to select any
hospital or provider, hospitals did not need to compete to be covered by the plans. TR 2466
(Haas-Wilson).

Concerns about rising costs, among other factors, gave rise to MCOs, which now account
for the vast majority of private insurance in the Chicago market. TR 1832-33 (Hillebrand).
There are two broad categories of MCO plans: health maintenance organization plans (“HMQOs”)
and preferred provider organization plans (“PPOs”). An HMO plan provides coverage to



B. Competition Among Hospitals for MCO Contracts

MCOs enter into two basic types of contracts with hospitals — “per diem” and “discount
off charges.” In per diem contracts, there is an all-inclusive per day charge, based on the class of
services, for each day that the patient is in the hospital, regardless of the amount or the total cost
of the services that the patient receives. IDF §178; JX 8 at 8-9. Under discount off charges
contracts, the MCO agrees to pay the hospital a rate for each service performed. The paid rate is
equal to the hospital’s list price of the service, discounted by an agreed upon percentage.

IDF 1 173. The list prices are contained in the hospital’s “chargemaster.” IDF { 175. Thus, the
prices paid by MCOs increase as a hospital increases the prices in its chargemaster. All else
being equal, MCOs usually prefer per diem contracts because they allow for greater certainty
about MCOs’ costs. IDF 1 179-80; TR 5740 (Sirabian).

MCOs do not typically select every hospital in a geographic region for their HMO
networks, IDF 158, and they do not designate every provider as preferred for their PPOs. IDF
I 158-67; TR 2457-60 (Haas-Wilson). Rather, physicians and hospitals compete to be included
in HMO and PPO networks. IDF §109. The central terms of competition are price, quality of
service, and geographic proximity to the MCO’s members. IDF {{ 109, 121. The use of a
business model that potentially excludes some providers allows MCOs to leverage competing
providers against each other to negotiate lower prices. TR 2470 (Haas-Wilson); TR 6189
(Noether). Through this competitive process, MCOs seek to assemble high-quality networks at
competitive rates that include a sufficient number of hospitals and physicians to attract
employers and their employees. IDF {f 109, 121, 158.

C. Competition Among MCOs to be Selected by Employers

As stated, a majority of people in the United States who have private health insurance
obtain it through their employers. TR 2454 (Haas-Wilson).™* Typically, the employer selects
which MCOs and plans to offer its employees. TR 2460-61 (Haas-Wilson). Because employees
sometimes consider the quality of health care benefits when they decide where to accept
employment, many employers try to provide health care plans that are attractive to their
employees. IDF § 120; TR 2407 (Elzinga). Thus, employer demand for MCO services is a
partially derived demand from employee preferences. TR 5936-37 (Noether); TR 2407
(Elzinga). As a general matter, employees prefer health plans that offer a broad choice of
hospitals (and physicians) that are geographically convenient for them and their families.

TR 2461 (Haas-Wilson); TR 485 (Mendonsa); TR 568 (Mendonsa), in camera. At the same
time, employees (and employers) want to limit the amount of money that they spend on
employee health benefits. TR 2461 (Haas-Wilson).

Consequently, MCOs compete to have employers offer their plans based on price,
quality, the geographic convenience of the hospitals and physicians in their networks, and other
factors relevant to employees and employers. IDF 1 114, 117, 252-53; TR 2407-08 (Elzinga);

1 As respondent notes, employers generally are self-insured or fully-insured. RFF §54. Self-

insured employers are responsible for the actual medical expenses of their employees but pay MCOs to
access and manage the network and to process claims. TR 480 (Mendonsa). Fully-insured employers are
liable only for premiums but not for the actual healthcare dollars spent by employees. RX 1743 at 6.
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TR 2803 (Haas-Wilson), in camera. Similarly, because some employers offer their employees
several plans from which to choose, TR 491 (Mendonsa), an MCO needs to offer an attractive
network to convince employees to enroll in its plan as opposed to a plan from one of its
competitors. TR 2461 (Haas-Wilson); TR 5948 (Noether).

D. Consumer Harm from Increases in Hospital Prices

Consumers are harmed when hospital prices increase due to the exercise of market
power, even though they usually do not pay directly the full price of a hospital visit. TR 239
(Ballengee), in camera; TR 483-84 (Mendonsa); TR 549 (Mendonsa), in camera. When a
hospital succeeds in raising its prices to an MCO, the MCO generally passes on those costs to the
employers, which in turn pass them on to the employees. TR 483-84 (Mendonsa); TR 171-72,
179, 196-97 (Ballengee); TR 2463 (Haas-Wilson). Similarly, self-insured employers often pass
on higher hospital costs to their employees. IDF { 189. Thus, if a hospital can increase its
market power by merging with a close competitor, the resulting price increases harm consumers.

Significantly, consumers who use a particular hospital will not necessarily pay for all of a
price increase imposed by that hospital. Much of the cost may be borne by consumers who
always use other hospitals. This is because consumers usually pay only the deductible or co-
payment when they use a hospital, and MCOs do not necessarily vary these amounts for in-
network or preferred providers, even when there is substantial variation among these providers’
prices to the MCO. TR 2464 (Haas-Wilson). Rather, MCOs often pass on the higher costs to
employers and then consumers through higher premiums or across-the-board increases to
deductibles and/or co-payment amounts. TR 483-84 (Mendonsa); TR 171-72 (Ballengee). This
dynamic does not reduce the anticompetitive effects of hospital price increases to MCOs due to
market power, but it does alter who incurs the costs of those effects.

E. Types of Hospital Services

Hospitals provide a wide range of services, ranging from minor outpatient procedures to
complex organ transplants and experimental treatments. TR 158-59 (Ballengee); TR 622
(Neary); TR 6159-60 (Noether). There is not precise agreement about how to categorize hospital
services, but the record reflects that it is appropriate to classify hospital services into three broad
categories: primary, secondary, and tertiary services. Primary services generally consist of
internal medicine, obstetrics, and minor surgery. IDF § 197; TR 6159 (Noether); TR 1293
(Neaman). Some primary services are provided on an outpatient basis. Outpatient services
generally are considered to be any service for which a patient remains in the hospital for less
than twenty-four hours. TR 302 (Newton); TR 144 (Ballengee).

Secondary services largely consist of inpatient medical services provided by a specialist,

including standard surgery, and generally require more skill, expertise, or equipment than
primary care services. IDF §198; TR 1294 (Neaman); TR 6159 (Noether). Tertiary services

11



refer to major surgical or medical procedures that are done within a hospital setting. IDF § 199;
TR 1294 (Neaman).*

F. Parties

1. Evanston Northwestern Healthcare

Evanston owned two hospitals, Evanston Hospital and Glenbrook Hospital



G. Other Hospitals in the Geographic Region

Evanston, Glenbrook, and Highland Park Hospitals are located in the affluent suburban
towns north of Chicago, generally referred to as the North Shore suburbs. IDF §227; TR 516-17
(Mendonsa), in camera; TR 901-02 (Foucre); TR 360 (Newton); TR 602 (Neary). The North
Shore suburbs start at Evanston and include Glencoe, Wilmette, Winnetka, Kenilworth, Highland
Park, and Lake Forest. TR 162-63 (Ballengee); TR 484 (Mendonsa). Regarding the hospital
coverage in the area, one of the MCO witnesses testified that a person traveling up the North
Shore from Chicago “would stop at Evanston” and then “Highland Park would be the next
hospital.” TR 1426 (Holt-Darcy).

The three ENH hospitals form a triangle, one long side of which runs along Lake
Michigan between Highland Park and Evanston Hospitals. Evanston is approximately 13.7 miles
and 27 minutes south of Highland Park. IDF § 21. Glenbrook is located 12.6 miles and
26 minutes west of Evanston Hospital and approximately 7 miles southwest of Highland Park.
IDF 1 10.

There are approximately 100 hospitals in the Chicago metropolitan area, TR 5982
(Noether), but no other hospitals within the triangle formed by the three ENH hospitals.
TR 901-02 (Foucre); TR 167-68 (Ballengee). There are, however, other nearby hospitals,
including nine hospitals that are closer to Evanston, Glenbrook, or Highland Park than they are
to each other. RX 1912 at 20, 21, in camera; RB 29. These hospitals include:

1.



4. Resurrection

Resurrection Medical Center is 12.1 miles southwest from Evanston, approximately a 25-
minute drive. IDF §298; RX 1912 at 20, in camera. Resurrection has 350 beds. IDF { 299;
RX 1912 at 60, in camera.

5. Holy Family

Holy Family is 11.3 miles west of Evanston, approximately a 23-minute drive. RX 1912
at 20-21, in camera. Holy Family has 260 staffed beds. IDF { 305.

6. Swedish Covenant

Swedish Covenant is an urban hospital located 6.8 miles south of Evanston,
approximately a 19-minute drive. IDF § 306; RX 1912 at 20, in camera. Swedish Covenant has
325 beds, IDF { 306, and provides primary, secondary, and tertiary services. CFF 1935.

7. Northwestern Memorial

Northwestern Memorial is located in downtown Chicago, roughly 13 miles south of
Evanston, approximately a 26-minute drive. IDF { 308; RX 1912 at 20, in camera.
Northwestern has more than 700 beds, and provides primary, secondary, and tertiary services.
IDF § 308. Northwestern Memorial is affiliated with the Northwestern Medical School. 1d.

8. Lake Forest

Lake Forest is 6.1 miles northwest of Highland Park, approximately a 13-minute drive.
IDF {1 266. Lake Forest is a 142-bed hospital, and provides primary and secondary services,
including a significant level of obstetric services. IDF §267; TR 1304 (Neaman).

9. Condell

Condell is 12.7 miles northwest of Highland Park, approximately a 24-minute drive. IDF
1293; RX 1912 at 20, in camera. Condell is a 163-bed hospital and provides primary,
secondary, and some level of tertiary services. IDF  294-95.

H. Parties’ Pre-Merger Objectives

The parties signed a letter of intent to merge on July 1, 1999, and entered into the merger
agreement in October 1999. IDF 1 81, 83. The parties completed the merger on January 1,
2000. IDF 1 85. The record reflects, and we find, that the parties had three objectives for the
merger — raising prices, achieving economies of scale, and developing new programs at Highland
Park. Mark Neaman, who joined Evanston in 1973 and has served as its Chief Executive Officer
since 1992, TR 1278 (Neaman), testified that he hoped that Evanston’s merger with Highland
Park would allow it to obtain better prices from MCOs. TR 1036 (Neaman). The parties’ pre-
merger business records state that Evanston’s most senior officials thought that the merger would

14



allow Evanston to do just that. At a January 4, 1999 meeting between Evanston and Highland
Park’s board members and medical staff leaders, Evanston representatives identified the merger



“Growth Opportunities from the Highland Park Merger,” Bain wrote that “[b]etter integration
with the ENH Medical Group and the addition of Highland Park will substantially improve
ENH’s leverage.” CX 74 at 19.

In October and November of 1999, Bain reviewed and analyzed Evanston’s and Highland
Park’s contracts. CX 74; CX 75. Bain concluded that the merger would enable Evanston to
grow net income by increasing revenue, due in part to higher prices and greater market share,
and to reduce costs through economies of scale, elimination of duplicate costs, and capital
investment savings. CX 74 at 3. Bain also determined that the combined Evanston and
Highland Park Hospitals would have “significant leverage with payors as [it has] the largest
[number of] admissions” among other Chicago area hospitals. CX 74 at 15. An Evanston senior
official testified at trial that he felt that Bain’s analyses were accurate and helpful. TR 1161
(Hillebrand).

l. ENH’s Post-Merger Price Increases

After the merger closed, ENH rapidly increased the prices that it charged to most of its
MCO customers to the higher of Evanston’s or Highland Park’s pre-merger rate for a particular
service. IDF 11 348-54. ENH then set about negotiating a single contract for all three of its
hospitals with each MCO. IDF {{ 355-66; TR 1528 (Holt-Darcy), in camera. ENH did not offer
the MCOs the option to enter into separate contracts for the hospitals, or to decline to use one or
more of the three hospitals. IDF {1 355-66. In addition, ENH sought to raise its prices through
the conversion of portions of some of its contracts from per diem to discount off charges
payment structures. IDF {{ 373-77.

The record reflects that ENH’s post-merger negotiation strategy was highly successful.
ENH negotiated with its MCO customers a single contract for all three of its hospitals with
substantial price increases, and converted a number of its contracts from per diem to discount off
charges structures. CX 5174 at 11, in camera; CX 5 at 5; TR 252 (Ballengee), in camera. In
addition, from 2002 to 2003, ENH increased its chargemaster rates four times. IDF { 384;
RX 1687 at 3, in camera.

As we describe in detail below in our findings about the econometrics, the actual amount
of ENH’s price increases depends on the calculation method. Using data that included all
patients in Illinois, complaint counsel’s economist, Deborah Haas-Wilson, computed that from
1998 through 2002, ENH increased its per day average net prices by 48% for all patients; 46%
for the commercial and self-pay patients; and 46% for commercial, self-pay, self-administered,
and HMO patients. CX 6279 at 7, in camera.* On a per case basis, the corresponding average
net price increases from 1998 to 2002 were 30%, 27%, and 26%, respectively. Id., in camera.

Using data from individual MCOs, Haas-Wilson calculated the level of ENH’s per case
post-merger average net price changes for Aetna, Blue Cross/Blue Shield (“BCBS”), Humana,

13 As we explain below, Haas-Wilson used various techniques to construct and estimate a “net

price,” which consisted of the sum of (1) the payment from the MCO to the hospital, and (2) the payment
from the patient to the hospital.

16



United Healthcare of Illinois (*United”), and Great West. She determined that ENH increased its
per day average net prices by the following amounts: Aetna (48% to 56%); BCBS (-12%
(decrease) to 15%); Great West (79%); Humana (57% to 82%); and United (77% to 202%). CX
6279 at 3, in camera; CX 6282 at 5, in camera. The corresponding per case average net price
increases were: Aetna (28% to 89%); BCBS (10% to 27%); Great West (42%); Humana (27% to
73%); and United (62% to 128%). CX 6279 at 3, 5, in camera. The ranges of price increases
reflect that the price increases varied by the type of plan offered by the MCOs (e.g., HMO or
PPO).

Respondent’s economist, Jonathan Baker, did not compute a market-wide price increase.
Instead, Baker used two different methods to compute price changes from 1998 to 2003 for
Aetna, BCBS, Humana, and United. The first calculation found the following per case average
net price increases for Evanston, Glenbrook, and Highland Park: Aetna (35%); BCBS (13%);
Humana (83%); and United (138%). RX 2040 at 1, in camera; DX 7068 at 43, in camera. The
per case average net price increase across all four payors was 42%. RX 2040 at 1, in camera,
DX 7068 at 43, in camera. The second calculation found the following per case average net
price increases for only Evanston and Glenbrook: Aetna (25%), BCBS (2%), Humana (60%),
United (140%), and an average per case increase across all four payors of 29%. RX 2040 at 1, in
camera; DX 7068 at 43, in camera.**

Post-merger ENH documents indicate that ENH executives believed that the merger gave
ENH the market power needed to achieve these price increases. The minutes of a September 27,
2000 meeting of the ENH board’s finance committee state that ENH’s President Neaman
attributed the price increases, at least in part, to the transaction: “[T]he larger market share
created by adding Highland Park Hospital has translated to better managed care contracts.”
CX 16 at 1. The next month, Neaman issued a memorandum entitled “Final Report - Merger
Integration Activities” that stated: “Some $24 million of revenue enhancements have been
achieved - mostly via managed care renegotiations,” and “none of this could have been achieved
by either Evanston or Highland Park alone. The “fighting unit” of our three hospitals and 1600
physicians was instrumental in achieving these ends.” CX 17 at 1-2 (emphasis added).

Portions of the trial testimony from Highland Park’s officials were consistent with these
documents. Highland Park’s CEO before the merger, Spaeth, contrasted the post-merger price
increases against Highland Park’s pre-merger negotiations, testifying that before the merger he
did not see an opportunity to raise rates. TR 2172-73 (Spaeth). Terry Chan, Highland Park’s
primary negotiator before the merger, testified that the merger gave ENH additional bargaining
power. TR 709-10 (Chan); IDF { 367.

14 Baker also performed these calculations omitting obstetrics cases because, as discussed below,

there were some ambiguities in the data with respect to obstetrics. The corresponding per case average
net price increases for Evanston, Glenbrook, and Highland Park Hospitals were: Aetna 34%, BCBS 5%,
Humana 84%, and United 111%, with an average across all four payors of 37%. RX 2040 at 2, in
camera; DX 7068 at 44, in camera. The corresponding per case price increases for only Evanston and
Glenbrook were: Aetna 31%, BCBS 3%, Humana 82%, and United 124%, with an average across all four
payors of 35%. RX 2040 at 2, in camera; DX 7068 at 44, in camera.

17



To summarize, we find that the documentary evidence and testimony support the
conclusion that senior officials at Evanston and Highland Park anticipated that the merger would
give them greater leverage to raise prices to MCOs, the merged firm did raise its prices to MCOs
immediately and substantially after consummation of the transaction, and the same senior
officials attributed the price increase in part to increased bargaining leverage with payors
produced by the merger.

J. MCO Testimony
Complaint counsel presented testimony from five MCOs at trial.*®
1. Private Healthcare Systems (“PHCS”)

PHCS develops networks of hospitals, doctors, and other ancillary services, and markets



some of its customers had informed PHCS that they could not market their health plans without
ENH in the network “[b]ecause there would be a large [geographic] area that would be
uncovered.” TR 179-81 (Ballengee). Ballengee’s assessment of the market conditions is
consistent with a document prepared for ENH by Bain at the time of the merger, which stated
that ENH had “significant leverage in negotiations with PHCS as they have [a] strong North
Shore presence and need us in their network.” CX 1998 at 44.

On cross-examination, Ballengee also stated that she believed that Advocate Lutheran
General and St. Francis were significant competitors to Evanston, and that Lake Forest was a
significant competitor to Highland Park. TR 211-12 (Ballengee). She also stated that for
purposes of forming a network, Advocate Lutheran and possibly Rush North Shore and
Advocate Northside were comparable to Evanston. TR 191-93 (Ballengee).

We find that Ballengee’s testimony, viewed in conjunction with the Bain document,
supports the conclusion that Evanston and Highland Park were close substitutes that likely
constrained each other’s pricing to PHCS before the merger. Ballengee’s testimony that
Advocate Lutheran General, St. Francis, and possibly Rush North Shore and Advocate Northside
were significant competitors to Evanston, and that Lake Forest was a significant competitor to
Highland Park, does not undermine this conclusion. The issue is not whether other hospitals
competed with the merging parties, but whether they did so to a sufficient degree to offset the
loss of competition caused by the merger. The fact that PHCS retained ENH after it substantially
raised prices at a rate that exceeded the average rate increase of other hospitals, rather than drop
ENH and use other hospitals, also supports the finding that, for PHCS, competition from these
other hospitals was not sufficient to constrain ENH from exercising market power.*’

2. Aetna
Robert Mendonsa, who was an Aetna gener