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II. THE STANDARD FOR A PRELIMINARY INJUNCTION – SERIOUS AND
SUBSTANTIAL QUESTIONS GOING TO THE MERITS  – IS MET HERE

10. Section 13(b) of the FTC Act provides that a preliminary injunction may be granted
"upon a proper showing that, weighing the equities and considering the Commission's
likelihood of ultimate success, such action would be in the public interest." 

11. Section 13(b) of the FTC Act imposes a two-part "public interest" standard for a court to
use in order to determine whether a preliminary injunction should be granted.  FTC v.
H.J. Heinz Co., 246 F.3d 708, 714 (D.C. Cir. 2001);  Cardinal Health, 12 F. Supp. 2d at
44.   

12. Under this standard, this Court should:  (1) determine the likelihood that the Commission
will ultimately succeed on the merits in its case under Section 7 of the Clayton Act, and
(2) balance the equities.  Heinz, 246 F.3d at 714; FTC v. University Health, Inc., 938 F 2d
1206, 1217-18 (11th Cir. 1991).  This standard differs from the traditional four-part test
for preliminary injunctive relief applicable to suits brought by private parties.  11A
Wright, Miller and Kane, Federal Practice and Procedure § 2948 at 131-33.

13. In this suit for preliminary relief, the Commission is not required to prove that, and the
Court is not required to make a final determination on whether, defendants' proposed
merger would violate Section 7 of the Clayton Act.  Heinz Co., 246 F.3d at 714, citing
FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4th Cir. 1976);  

339, 1342 (

Section 13(
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15. In deciding whether a significant showing has been made, doubts are to be resolved
against the transaction and in favor of a preliminary injunction.  FTC v. Elders Grain,
868 F.2d 901, 906 (7th Cir. 1989) (citing Philadelphia Nat’l Bank, 374 U.S. 321, 362-63
(1962)). 

16. Section 7 of the Clayton Act prohibits mergers that “may .
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III. IN EVALUATING THE QUALITY OF THE EVIDENCE, THE COURT SHOULD
DISCOUNT DEFENDANTS’ MADE-FOR-LITIGATION EVIDENCE

21. In defining markets, courts and the antitrust agencies normally look at all available
evidence, including in particular the ordinary course of business documents of the
merging parties, e.g., Warner Communications, 742 F.2d at 1163 (“record company
documents”); Cardinal Health, 12 F. Supp. 2d at 49; Staples, 970 F. Supp. at 1076; Olin
Corp., 113 F.T.C. 400, 597 (1990), aff’d sub nom. Olin Corp. v. FTC, 986 F.2d 1295 (9th
Cir. 1993), cert. denied, 510 U.S. 1110, 114 S. Ct. 1051 (1994); and on the testimony of
competitors and customers (including intermediate purchasers such as retailers).  E.g.,
FTC v. PPG Indus., 798 F.2d 1500, 1504  (D.C. Cir. 1986) (“buyers’ and sellers’
perceptions”); Reynolds Metal Co. v. FTC, 309 F.2d 223, 228-29 (D.C. Cir. 1962);
Warner Communications, 742 F.2d at 1163; Borden v. FTC, 674 F.2d 498, 507-08 (6th
Cir. 1982) (“buyers for large supermarket chains and representatives of processed lemon
juice companies”).

22. Documents created by the merging parties prior to litigation are most probative as to the

, 12 F. Supp. 2d at 49; 
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market definition exercises.  E.g., Cardinal Health, 12 F. Supp. 2d at 46 (“[T]he Court
must determine whether . . . there is reason to find that if the [d]efendants were to raise
prices after the proposed merger[], their customers would switch to alternative sources of
supply to defeat the price increase.”).  Accord, Archer-Daniels-Midland Co., 866 F.2d at
246 (“[T]hese concepts help evaluate the extent competition constrains market power and
are, therefore, indirect measurements of a firm’s market power.”).  

30. A one (1) percent SSNIP in certain product markets, such as here, is appropriate to use
for market definition purposes.  The Merger Guidelines speak of a five (5) percent SSNIP
test but recognize that in some cases depending on the industry it is appropriate to use a
smaller percentage.  Merger Guidelines § 1.11 (PX01310).  Defendants’ own expert
economist acknowledges that for retail markets characterized by high volume of sales but
low profit margin per dollar of sales, a hypothetical price increase as low as 1% may be
appropriate.  See Expert Report of David T. Scheffman, Ph.D.,¶ 114 (PX02066) (“Given
the relatively low net profit margins (e.g., income to sales) associated with supermarket
retailing, it is common to use a small hypothetical price increase, because a larger
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33. This Court in Staples observed: “[a]s other courts have noted, use of the term
“submarket” may be confusing.  Whatever term is used – market, submarket, relevant
product market – the analysis is the same.”  Staples, 970 F. Supp. at 1080 n.11 (citations
omitted).  

34. Within the broad range of “reasonably interchangeable” products, “well-defined
submarkets may exist which, in themselves, constitute product markets for antitrust
purposes.”  Brown Shoe, 370 U.S. at 325, citing E.I. du Pont de Nemours, 353 U.S. at
593-95; see Staples, 970 F. Supp. at 1075-81 (finding submarket of office supply
superstores within broader market of sale of office supplies).  See also Merger Guidelines
§ 2.21 (PX01310); Murphy Report (PX02878 at 004).

35. Even firms enjoying monopoly power may be constrained in their pricing by other
products -- but that constraint does not mean that the firm lacks monopoly power.  See
2A Areeda, Antitrust Law, ¶ 506a (2d Ed. 2002) (“As Judge Learned Hand put it,
“substitutes are available for almost all commodities, and to raise the price enough is to
evoke them.”  [footnote omitted]  But, as he further noted, the existence of substitutes
does not necessarily preclude “monopoly” power.  It depends on how close the
substitutes are in the minds of buyers, on how many buyers consider them to be close,
and upon the price-output decisions of those producing the substitutes.”) paraphrasing
Aluminum Co. of Am., 148 F.2d 416, 426 (2d Cir. 1945).  See Jonathan Baker, Unilateral
Competitive Effects Theories in Merger Analysis, 11 Antitrust L.J. 21, 24-25 (1997)
(imperfect substitutes in pharmacy networks and cable television insufficient to constrain
post-merger market power).

36. “[I]t is ordinarily quite difficult to measure cross-elasticities of supply and demand
accurately.  Therefore, it is usually necessary to consider other factors that can serve as
useful surrogates for cross-elasticity data.”  U.S. Anchor Mfg., Inc. v. Rule Indus., Inc.,
7 F.3d 986, 995 (11th Cir. 1993), quoting In re Int’l Tel. & Tel. Corp., 104 F.T.C. 280,
286 (FTC 1984).  ]emf0 0.0000 TD
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(1987).    

43. Market definition is a fact-intensive exercise that turns on the marketplace realities in
each case.  Precedent regarding methodology and economics is relevant, but market
definition remains a factual finding.  See Weiss v. York Hosp., 745 F.2d 786, 825 (3d Cir.
1984) (“Market definition is question of fact . . . .”); General Indus., 810 F.2d at 805 (8th
Cir. 1987) (in defining a market, “the reality of the marketplace must serve as the
lodestar”). 

44. The decisions in United States v. Oracle, 331 F. Supp. 2d 1098 (N.D. Cal. 2004), and
Staples, 970 F. Supp. at 1072–77, illustrate the fact-intensive inquiry required to define
an antitrust market.  In Oracle, the court discussed several relevant factors: (1) the
merging firms’ products are differentiated from one another; (2) the merging firms’
products are close substitutes for each other; (3) other products are sufficiently different
from the merging firms’ products that a merger would make a small but significant and
non-transitory price increase profitable for the merging firms; and (4) repositioning by
the non-merging firms is unlikely.  Id.; cf. Merger Guidelines, § 2.21 (PX01310);
Hovenkamp, Federal Antitrust Policy § 12.7a2 (1994).  The Oracle legal analysis is
fundamentally the same as in Staples.  While defendants in Staples, like the defendant in
Oracle, maintained that the market definition was “contrived” with no basis in law or
fact, Staples, 970 F. Supp. at 1073, this Court in Staples properly focused on the parties’
recognition of competition among superstores.  The Oracle decision also emphasized the
difficulty of drawing lines between competitors in the software industry.  Here, as in
Staples, the lines are much easier to discern.  See, e.g., Staples, 970 F. Supp. at 1079
(“the unique combination of size, selection, depth and breadth of inventory offered by the
superstores distinguishes them from other retailers”).

45. The fact that conventional supermarkets carry some natural and organic products does
not by itself establish that conventional supermarkets and premium natural and organic
supermarkets belong in the same relevant product market.  American Stores, 697 F. Supp
at 1129 (“[e]ven if convenience stores competitively price a few food items, such as
bread and milk, in direct competition with supermarkets, such is not sufficient to justify
inclusion of all retail grocery sales from whatever outlet in the relevant product market”).

46. Markets need not be defined with scientific precision.  In Judge Posner's words,
defendants seek to engage the Court in “a hunt for the snark of delusive exactness.” Blue
Cross & Blue Shield United v. Marshfield Clinic, 65 F.3d 1406, 1411 (7th Cir. 1995),
cert. denied, 516 U.S. 1184 (1996).  Indeed, “[t]he tendency to see relevant market
definition as an all-or nothing proposition rather than as an array of estimates with no
market description being exactly right has led to the most serious errors in antitrust
enforcement.” Robert Pitofsky, New Definitions of Relevant Market and the Assault on
Antitrust, 90 Colum. L. Rev. 1805, 1812-13 (1990).
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47. The proper focus in product market definition is not on whether other retailers sell some
of the same products or believe that they “compete” in a very broad sense, but whether a
sufficient number of consumers would defect to these alternatives to make a small but
significant price increase by the PNOS stores unprofitable.  U.S. Anchor Mfg., 7 F.3d at
995. 

48. Evidence shows premium natural and organic supermarkets are constrained by each other
in ways in which they are not constrained by any other retailers.  Conventional
supermarkets and mass merchants cannot effectively constrain premium natural and
organic supermarkets because they cannot replicate the blend of characteristics of the
premium natural and organic supermarkets. PFF 154-246, 323-336.  The econometric
work preformed by Professor Murphy corroborates this conclusion. PFF 251, 254, 262,
293, 297.

49. The lynchpin for defendants' defense is that the product market includes conventional
supermarkets, and for this they highlight the one-day, non-statistical study from their
expert economist.  PFF 420-421.  However, this study has no more validity than a study
rejected by the D.C. Circuit in Heinz:

Moreover, the number of data points on the chart were few; they were limited to
launches in a single year. . . .   Assessing such data's statistical significance in
establishing the proposition at issue. . .  is thus highly speculative.  The district
court did not even address the question of the data's statistical significance and the
appellees' counsel could offer no help at oral argument.

Heinz, 246 F.3d at 723.  In contrast, the Commission’s case relies on contemporary
business documents and statistically sound economic analysis.  PFF 33-40, 49-61, 247-
332.

50. The operation of premium natural and organic supermarkets constitutes a relevant
product market under the antitrust laws and a “line of commerce” within the meaning of
Clayton Act § 7, 15 U.S.C. § 18.

V. THE RELEVANT GEOGRAPHIC MARKET IS LOCAL

51. Section 7 of the Clayton Act prohibits acquisitions that are likely to lessen competition in
“any section of the country,” otherwise known as a geographic market.  Philadelphia
Nat'l Bank, 374 U.S. at 357. 

52. The relevant geographic market is that geographic area "to which consumers can
practically turn for alternative sources of the product and in which the antitrust
defendant[s] face[] competition.”  Staples, 970 F. Supp. at 1073 (quoting  Morgenstern v.
Wilson, 29 F.3d 1291, 1296 (8th Cir. 1994), cert denied, 523 U.S. 1150 (1995)).  
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53. The relevant geographic market is the area that would be adversely affected by the
proposed acquisition.  Philadelphia Nat’l Bank, 374 U.S. at 357.

54. The relevant geographic market must “correspond with the commercial realities of the
industry. . . .”  
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1289, citing Philadelphia Nat’l Bank, 374 U.S. at 365, n.42, 835 S.
Ct. 1715, 1743 n.42.

59. Concentration typically is measured using the Herfindahl-Hirschman Index (“HHI”). 
The HHI is calculated by summing the squares of the market shares of each participant,
so as to give greater weight to the market shares of larger firms in accord with their
relative importance in competitive interactions.  Merger Guidelines § 1.5 (PX01310). 
Courts have adopted and relied on the HHI as a measure of market concentration.  E.g.,
Cardinal Health, 12 F. Supp. 2d at 53-54;  Staples, 970 F. Supp. at 1081-82;  PPG, 798
F.2d at 1503; University Health, 938 F.2d at 1211 n.12 (HHI is “most prominent method”
of measuring market concentration); U.S. v. Ivaco, 704 F. Supp. 1409, 1419 (W.D. Mich.
1989).  

60. Where the post-acquisition HHI exceeds 1800 points, it is “presumed that mergers
producing an increase in the HHI of more than 100 points are likely to create or enhance
market power or facilitate its exercise.”  Merger Guidelines § 1.51 (PX01310).  Courts
have adopted similar thresholds.  See Cardinal Health, 12 F. Supp. 2d at 53.

61. Where a merger may result in a monopoly, the presumption of anticompetitive effects is
greatest.  3A Areeda, Antitrust Law ¶ 701c (rev. ed. 1998).

62. The FTC has established that the proposed merger will increase concentration in the
relevant markets significantly.  The proposed merger will result in a premium natural and
organic supermarket monopoly in 17 local areas.  PFF 463-511.  In Portland, Oregon, the
number of premium natural and organic supermarket competitors will be reduced from
three to two, which is still an extraordinarily high concentration.  PFF 498-499.  Post-
merger, the concentration levels in these very highly concentrated markets jump to the
theoretical limit, an HHI of 10,000.  

63. The FTC need only demonstrate an anticompetitive effect in one relevant geographic
market in which Defendants compete to prove a violation of Section 7.  Pabst Brewing,
384 U.S. at 549 (“[t]he Government may introduce evidence which shows that as a result
of a merger competition may be substantially lessened throughout the country, or on the
other hand it may prove that competition may be substantially lessened only in one or
more sections or the country.  In any event a violation of § 7 would be proved.”)
(emphasis added). 

VI. EVIDENCE PRESENTED BY DEFENDANTS DOES NOT REBUT THE
PRESUMPTION OF LIKELY ANTICOMPETITIVE EFFECTS OF THE
MERGER

64. Once a prima facie violation is established, “the defendants must produce evidence that
‘shows that the market-share statistics [give] an inaccurate account of the [merger's]
probable effects on competition" in the relevant market.”  Heinz, 246 F.3d at 715
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(quoting  United States v. Citizens & S. Nat'l Bank, 422 U.S. 86, 120 (1975)); Cardinal
Health, 12 F. Supp. 2d at 54.  If defendants offer evidence to rebut the presumption from
concentration and market share, the burden returns to the Commission to prove that the
merger is likely to reduce competition.  Heinz, 246 F.3d at 715. By proving that the
acquisition will increase concentration significantly in premium natural and organic
supermarkets, the burden of production shifts to the defendants to rebut this presumption
of anticompetitive harm.  Marine Bancorporation, 418 U.S. at 631; Heinz, 246 F.3d
at 715.  

65. In order “to meet this burden, the defendants must show that the market share statistics
“give an inaccurate prediction of the proposed acquisition’s probable effect on
competition.”  Swedish Match, 131 F. Supp. 2d at 167, quoting Staples, 970 F. Supp.
at 1083.

66. Courts have examined evidence of ease of entry, Cardinal Health, 12 F. Supp. 2d at 54-
58; United States v. United Tote, Inc., 768 F. Supp. 1064, 1071-82 (D. Del. 1991); see
Heinz, 246 F.3d at 715 n.7; and efficiencies, Heinz, id. at 720-22; Staples, 970 F. Supp.
at 1086-88; among other issues, in considering whether the market share statistics “give
an inaccurate prediction of the proposed acquisition’s probable effect on competition.” 
Cardinal Health, 12 F. Supp. 2d at 54, quoting Staples, 970 F. Supp. at 1083.

67. High levels of concentration establish a strong prima facie case. “[T] he more compelling
the prima facie case, the more evidence the defendant must present to rebut it
successfully.”  Heinz, 246 F.3d at 725, quoting Baker Hughes, 908 F.2d at 991.  The
mergers to monopoly in most local markets create the strongest prima facie case.

68. Defendants have not produced significant evidence rebutting the presumption of
violation.  Cardinal Health, 12 F. Supp. 2d at 54; Staples, 970 F. Supp. at 1083.

A. The Speculative Prospect of Repositioning Is Insufficient to Obviate the
Anticompetitive Effects of the Acquisition

69. The burden of production is on Defendants to demonstrate that entry would resolve the
competitive concerns raised by the government.  In Cardinal Health, the court found that
defendants had failed to come forward with enough evidence of sufficiency of entry (and
of likelihood of entry) to rebut the presumption created by the high concentration levels. 
Cardinal Health, 12 F. Supp. 2d at 58. 

70. To rebut the presumption of anticompetitive effects, defendants’ evidence must show that
a firm would enter, and that “entry into the market would likely avert the anticompetitive
effects from the acquisition.”  Staples, 970 F. Supp. at 1086 (quoting Baker Hughes, 908
F.2d at 989); see Swedish Match, 131 F. Supp. 2d at 170; Cardinal Health, 12 F. Supp.
2d at 55.  
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71. Entry must be “timely, likely and sufficient in its magnitude, character and scope to deter
or counteract the competitive effects” of a proposed transaction.  Merger Guidelines
§ 3.0 (PX01310); see Cardinal Health, 12 F. Supp. 2d at 55-58. (adopting “timely, likely,
and sufficient” test).  See also United Tote, 768 F. Supp. at 1082 (finding entry
insufficient to constrain anticompetitive price increase). 

72. Entry is timely only if a new entrant would have a significant market impact within two
years.  Merger Guidelines § 3.2 (PX01310).

73. Entry is likely only if it would be profitable at premerger prices.  Id. at § 3.3 (PX01310).  

74. Entry is sufficient only if it would be on a large enough scale to replace the competition
that existed prior to the acquisition.  Cardinal Health, 12 F. Supp. 2d at 58.

75. For entry to obviate concern about a merged entity’s market power, it must be so easy
that it “would likely avert anticompetitive effects from [the] acquisition.”  Baker Hughes,
908 F.2d at 989; University Health, 938 F.2d at 1219-1220; Merger Guidelines § 3.0,
quoted with approval, Rebel Oil Co., 51 F.3d at 1440.  Where entry is “difficult and
improbable,” that fact “largely eliminates the possibility that the reduced competition
caused by the merger will be ameliorated by new competition from outsiders and further
strengthens the FTC’s case.”  Heinz, 246 F.3d at 717. 

76. Conventional supermarkets, mass merchandisers, and other food retailers like Trader
Joe’s are unlikely to reposition to compete effectively with premium natural and organic
supermarkets.  Repositioning would require them to dramatically change their operations:
1) by establishing a large, expensive distribution system to supply natural and organic
products; 2) by allocating substantially more selling space for perishables; and 3) by
focusing less on their customer base of price conscious shoppers in favor of customers
who can afford more value-priced natural and organic products. PFF 623-642.  

77. The costs of entry into the market for premium natural and organic retailers are  a
substantial deterrent.  In order to compete effectively against a premium natural and
organic supermarket, a new entrant must locate and develop or buy a suitable site to open
a supermarket, establish a distribution system, and build its reputation and customer
loyalty.  PFF 624, 625, 701. This endeavor would take more than two years. 

78. It is defendants’ burden to rebut the presumption of illegality.  University Health, 938
F.2d at 1213, 1218.  The defendants have not satisfied this burden with respect to entry.

B. Defendants Have Not Demonstrated That the Alleged Cost Savings from the
Transaction Will Counteract its Anticompetitive Effects

79. To establish a valid efficiencies defense, Defendants’ claimed efficiencies must, as a
threshold matter, be “merger-specific” and “verifiable.”  Merger Guidelines § 4
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injunction preventing the merger of prescription drug wholesalers that “the driving force
behind removing excess capacity in the market was to ease pricing pressures and return
prices to ‘rational levels.’” Id.  See also PPG, 798 F.2d at 1503 (a reduction in output
yielded supracompetitive prices); Antitrust Law Developments 87 (5th Ed. 2002)
(“Because the laws of supply and demand indicate an agreement to limit output is
tantamount to an agreement to fix price, courts have also applied the per se rule to an
agreement to limit production or set quotas . . .” (citing cases)); FTC v. Bass Bros.
Enters.
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105. In a market with few players and no significant likelihood of entry, a merger that
eliminates one of a small number of players is a matter of great concern.  Heinz, 246 F.3d
at 717 & n.13.  Whole Foods and Wild Oats are the only two premium natural and
organic supermarkets currently competing in 17 relevant geographic markets.  PFF 464.    

106. The acquisition would result in the elimination of an aggressive competitor (Wild Oats)
in a highly concentrated market, which increases the risk that prices will rise after the
acquisition.  
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113. While it is proper to consider private equities in deciding whether to enjoin a particular
transaction, the court “must” afford such private concerns “little weight, lest we
undermine section 13(b)’s purpose of protecting the public-at-large, rather than the
individual private competitors.”  Heinz, 246 F.3d at 726, citing University Health, 938
F.2d at 1225 (citation omitted); cf. FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1083 (D.C.
Cir. 1981) (“Private equities do not outweigh effective enforcement of the antitrust laws. 
When the Commission demonstrates a likelihood of ultimate success, a countershowing
of private equities alone would not suffice to justify denial of a preliminary injunction
barring the merger.”).  

114. Consideration of private equities is especially unavailing where it can be shown that if
the merger were allowed to proceed – permitting closings of portions of the acquired
operations and making it impossible as a practical matter to undo the merger –
subsequent administrative and judicial proceedings on the merits “will not matter.” 
Heinz, 246 F.3d at 726 (noting the planned closing of a manufacturing facility and certain
distribution channels as well as product relabelings).  

115. The acquisition of Wild Oats by Whole Foods would eliminate the Commission’s ability
to enter full and effective relief upon completion of an administrative proceeding.  Upon
consummation of the merger, Whole Foods  now
operated by Wild Oats.  PFF 590, 466, 471, 473, 475, 478-480, 484, 486, 489, 491, 493,
495, 497, 499, 504, 506, 509, 511.  Thus,“[i]f the merger is ultimately found to violate
section 7 of the Clayton Act, it will be too late to preserve competition if no preliminary
injunction is issued.”  See Heinz, 246 F.3d at 726.  Therefore, the need for a preliminary
injunction to preserve  the Commission’s authority under 15 U.S.C. §  45, is never
stronger than in this case.  Cf. id.  

116. Defendants did not offer any evidence to support a finding that Whole Foods’ acquisition
of Wild Oats could not be consummated were an injunction to issue, other than a single
unsubstantiated sentence in a footnote in their opening brief.  Defendants’ Joint
Memorandum dated July 20, 2007, at 3 n.1, see Heinz, 246 F.3d at 726.  Therefore, if the
Court enjoins the acquisition and it is ultimately determined that the acquisition would
not violate the antitrust laws, the advantages of the transaction can be reclaimed by a
renewed transaction.   Cf. id. 

117. Under section 13(b), the Court may presume that the public interest will be served by an
injunction from the Commission’s showing of a likelihood of success on the ultimate
merits.  Heinz, 246 F.3d at 713-15; PPG, 798 F.2d at 1500.  

118. Weighing the relevant equities and considering the FTC’s likelihood of ultimate success,
it is in the public interest that the Court enter a preliminary injunction enjoining the
acquisition pending completion of the FTC’s administrative proceeding.
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