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Preliminary Statement

Plaintiff-appellant Federal Trade Commission (*Commission”) seeks

e _pmeroency relief to enioin pending appeal the acquisition by Whole Foods Market,

—
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his Board of Directors, saying that by buying Wild Oats and closing a significant

number of its stores Whole Foods would avoid “nasty price wars” and prevent
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and organic supermar ket market. TR0,

The Commission established that the proposed merger will eliminate Whole

Foods” only premium natural and organic supermarket competitor in defined areas

in the following 17 locations: Albuquerque, NM; Boston, MA; Boulder, CO;
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acquisition of Wild Oats, aptly named “Project Goldmine.” The ||| EGzGzGzGgK:

canpirg tate_emblematic of the fagt that a snbstantial nartion nfranggers ragard

Whole Foods ang WIIE Oats as uniquely close substitutes, 1s why the combination

of Whole Foods and Wild Oats will substantially lessen competition. The
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Moreover, the district court made clearly erroneous factual determinations
that cannot withstand appellate scrutiny. See United States v. Microsoft, 253 F.3d
34, 229 (D.C. Cir. 2001) {clearly erroneous standard “does not compel us to accept

factfindings that result from the District Court’s misapplication of governing law
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executive observed, . . . I’d say that WFM currently has a dominant position in
the marketplace . .. .” Exhibit 37 (PX00774); Similarly, Wild Oats called Whole
Foods “the leading full-service competitor.” Exhibit 39 (PX00469).

Such characterizations by the Defendants are consistent only with a
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as industry participants, are one of the highly probative “practical indicia” set forth
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be diverted to a Wild Oats store then operated by Whole Foods. As a
result, a small but significant and nontransitory increase in prices by
the Whole Foods store will not cause an actual loss of business by the
company as great as defendants’ expert or the Court predicted. See
Opinion at 30. Instead, another companv store will retain at least a

3

portion of that business and the small but significant and non-
transitory increase in prices will be profitable to the company as a
whole. This error caused the court to reject the Commission’s product
market definition.

(e) The court disregarded the abundant evidence that Wild Oats and

_{ r—h iﬁ Etwbu};{ﬂ! (ﬁqi*nq‘? i-u.rmla athov’loc rneirgnrr







inadequate and unsatisfactory remedy in a merger case . . . .”® Accordingly,
where, as here, the Commission has demonstrated a likelthood of success on the
merits, defendants face a difficult task of “justifying anything less than a full stop
injunction.” PPG, 798 F.2d at 1506; Weyerhaeuser, 665 F.2d at 1087, see Heinz,
246 F.3d at 726; Staples, 970 F. Supp. at 1091. The strong presumption in favor
of a preliminary injunction can be overcome only if: (1) significant equities
compel that the transaction be permitted; (2) a less drastic remedy would preserve
the Commission's ability to obtain complete relief at the conclusion of
administrative litigation; and (3) a less drastic remedy would check interim
competitive harm. Weyerhaeuser, 665 F.2d at 1087. Defendants made no such
showing in the court below.

The relief the Commission seeks by this motion is protection against interim
competitive harm, and preservation of the ability to afford effective relief after

adjudication on the merits. Weyerhaeuser, 665 F.2d at 1087. The task of
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606 n.5 (1966)). Here, Whole Foods proposes to close a —

Wild Oats stores and dismantle all of those stores’ employment and supply
relationships. It strains credulity to suppose that the Commission will be ina

position to fashion “adequate ultimate relief” under these circumstances. See
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CONCLUSION

i e

B

B

»

appeal should be granted.

Respectfully submitted,
JEFFREY SCHMIDT WILLIAM BLUMENTHAL
Director General Counsel
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