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IN EXPLANATON AND SUPPORT OF ITS PROPOSED FINAL ORDER
 

On August 6, 2007, the Commission issued its Opinion and Order in this matter. 
As part of its Opinion, the Commission ordered Respondent Evanston Northwestern Healthcare 
("ENH") to "submit a detailed proposal to the Commission for implementing the type of 
injunctive relief' selected by the Commission. See Opinion at 91. In response to and in 
compliance with the Commission's Opinion and Order, Respondent submits a proposed final 
order and this explanatory memorandum. ENH has made a good faith attempt to compile a 
submission which comports with the provisions and guidance of the Commission's Order. The 
purpose of this supporting submission is to assist the Commission in understanding the rationale 
underlying the specific provisions of ENH' s proposed order. 

I. Separate Hospital Contracting 

ENH's proposed order details the establishment of distinct hospital contracting 
structures to allow Payors the opportunity to negotiate for Inpatient Services separately. ENH's 
proposal achieves the Commission's stated intent of creating "price competition" between 
Evanston and Highland Park as well as providing Payors with the option to contract with one 
hospital but not the other. See Opinion at 89. 

A. Separate and Distinct Negotiating Teams 

ENH's proposed order creates distinct and separate negotiating teams: one for 
Highland Park and another for Evanston and Glenbrook (hereinafter "Evanston"). This proposed 
order enables all Payors to negotiate separate contracts for acute inpatient hospital services at 
Highland Park and Evanston. 



The Commission's Opinion and Order (as well as the Complaint) define the 
market as excluding outpatient services and government payors. See Opinion at 8 ("We do not 
discuss the Medicare and Medicaid systems further because complaint counsel did not allege that 
the merger increased the prices paid by the Medicare or Medicaid programs"); see also Opinion 
at 55-57 ("[W]e conclude that the evidence on the record establishes that the relevant product 
market is acute inpatient hospital services."). Accordingly, ENH's proposed order relates only to 
inpatient services contracted through managed care organizations ("MCOs") at the three 
hospitals. 

The proposed order establishes the "ENH Negotiating Team" and the separate, 
"Highland Park Negotiating Team." Each Team reports to different executives-the ENH Chief 
Operating Officer or the President of Highland Park Hospital, respectively. The ENH 
Negotiating Team is located in Evanston, Illinois; the HPH Negotiating Team would be located 
in Highland Park, Illinois. 

The Commission's Order permits, and ENH recognizes, that some Payors may 
elect to not pursue the separate contracting option. See Opinion at 91. Therefore, separate 
negotiations will be instituted at the request of the Payor. At the option of the Payor, the 
proposed order permits Payors to continue to negotiate for all services at all hospitals. Some 
Payors may elect this option in order to efficiently utilize their limited contracting resources or 
for their own administrative efficiency. The proposed order requires Payors to notify ENH in 
writing of its intent to pursue separate negotiations for inpatient services at Highland Park in 
order to avoid any ambiguity regarding the intent of the Payor. 

B. Contingent Terms or Rates Are Prohibited 

Under the proposed order, if a Payor chooses to engage in separate negotiations, 
neither the Highland Park Negotiating Team nor the ENH Negotiating Team may make any 
contracting term or price contingent on the outcome of the other negotiation. In other words, no 
price or term for contracting with one hospital can be dependent on entering into a contract with 
the other Team. Thus, the Payors are able to choose to exclude either Evanston or Highland Park 
to form an alternative network. 

Importantly, the right to terminate contracts is not affected by the proposed order. 
Payors are free to terminate their contracts for all or some services, including Inpatient Services of 



renegotiation of Inpatient Services for Highland Park. The notification provisions proposed by 
Respondent are consistent with the Order entered in United States v. Morton Plant Hlth Sys., 



bargaining pressure; threaten to restart negotiations, or abuse the firewall-type mechanism for 
negotiating advantage. 

The overwhelming need for ENH's integrated contract administration requires the 
sharing of 



Thus, Respondent's proposed order maintains absolute confidentiality of 
Managed Care Contracting Information between the two negotiating teams and assures that at all 
times the negotiating teams compete with each other. Respondent respectfully submits that the 
provisions of its proposed order comply with the requirements of the Commission's Order and 
conform to prior consent degrees approved by the Commission. See United States v. Morton 
Plant mth Sys., No. 94-748-CIV-T-23E, 1994 WL 



V. Sunset Provision 

The proposed order would be scheduled to sunset after ten (10) years or upon the 
granting of a petition by ENH to the Commission. This provision is consistent with prior 
Commission Orders. E.g., In re Valero, L.P., No. C-4141, 2005 WL 1541552 at Order XII 
("[T]his Order shall terminate ten (10) years from the date this Order becomes final"); United 
States v. Morton Plant tna: Sys., No. 94-748-CIV-T-23E, 1994 WL 655199 at *5 (M.D. Fla. 
Sept. 29, 1994) (Order scheduled to expire after five (5) years, if not renewed by Plaintiffs for 
another five (5) years); see also In re Exxon Corp., No. 971-0007, 1998 WL 512598 at Order 
VIII (F.T.C. August 1998) (expiration after 10 years). 

VI. Conclusion 

Respondent respectfully submits that it has made a good faith attempt to submit a 
proposal to the Commission that complies with the various provisions within the Order. In the 
event that the Commission or Complaint Counsel should differ in their views ofENH's proposal, 
Respondent would welcome the opportunity to engage the Commission and/or Complaint 
Counsel in a dialogue to resolve any controversy with ENH's proposal. 

Dated: September 17,2007 UM~ \\\·\~~/Jn\c\ 
On behalfofRespondent 
Evanston Northwestern Healthcare 

Duane M. Kelley 
David E. Dahlquist 
Scott C. Walton 
Winston & Strawn LLP 
35 West Wacker Drive 
Chicago, Illinois 60601-9703 
(312) 558-5600 Telephone 
(312) 558-5700 Facsimile 
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CERTIFICATE OF SERVICE 

I herby certify that a copy of the foregoing document was served by delivering 
copies to: 

Office of the Secretary
 
Federal Trade Commission
 
Room H-159
 
600 Pennsylvania Ave., N.W.
 
Washington, D.C. 20580
 

Thomas H. Brock
 
Federal Trade Commission
 
601 New Jersey Ave., N.W.
 
Washington, D.C. 20580
 
(via e-mail and first class mail, postage pre-paid)
 

Dated: September 17, 2007 

Sco1j:- c.W~*cm I'\ffi \ 
Scott C. Walton ,j C 
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Park when Payors elect separate negotiations, and for all services at all ENH hospitals 
when Payors do not elect separate negotiations. The ENH Negotiating Team will be 
separate and distinct from the Highland Park Negotiating Team. The ENH 
Negotiating Team shall consist of employees or advisors that report to the ENH Chief 
Operations Officer ("COO") and will be located at Evanston. The ENH COO is the 
authorized representative to execute and sign Managed Care Contracts negotiated by 
the ENH Negotiating Team. 

F.	 "Highland Park Negotiating Team" means the distinct team that will be responsible 
for negotiating Managed Care Contracts for Inpatient Services at Highland Park 
Hospital and will be based in a different location than the ENH Negotiating Team. 
The Highland Park Negotiating Team shall consist of employees or advisors that 
report to the President of Highland Park Hospital. The President of Highland Park 
Hospital shall be the ENH-authorized representative to execute and sign managed 
care contracts for Inpatient Services for Highland Park Hospital. The Highland Park 
Negotiating Team may include a Third-Party Consultant. 

G.	 "Managed Care Contracting Information" means information concerning Managed 
Care Contracts and negotiations with a specific Payor for Inpatient Services; provided 
however, that "Managed Care Contracting Information" shall not include: (i) 
information that is in the public domain or that falls into the public domain through 
no violation of this Order or breach of any confidentiality or non-disclosure 
agreement with respect to such information by Respondent; (ii) information that 
becomes known to ENH from a third party; (iii) information that is required by law to 
be publicly disclosed; or (iv) aggregate information concerning the financial 
condition of ENH. 

H.	 "Payor" means a managed care company, its officers, directors, employees, agents, 
representatives, successors, and assigns, subsidiaries, divisions, groups, and affiliates 
controlled by it, and the representative officers, directors, employees, agent, 
representatives, successors, and assigns of each, that provides access to health care 
services on an insured, partially insured or a self-insured basis, including plans such 
as health maintenance organizations (HMO), preferred provider organizations (PPO), 
and point of service plans (POS). A Payor may be a licensed insurer, an 
administrative services organization, or both. The services may include network 
access and development, contract negotiation with providers, provider relations, 
medical and utilization management and claims administration. This definition 
specifically excludes all Federal, State and Local Government Payors (including 
Medicare, Medicaid, and Medicare benefits administered by Managed Care Payors, 
i.e., Medicare Advantage Plans), provider groups including but not limited to Home 
Health, Hospice Agencies, Independent Physicians Associations (IPA), ENH self­
funded employee insurance plan and any employer direct agreement. 

1.	 "Third Party Consultant" means an independent third party consultant that may be 
retained by ENH to assist the Highland Park Negotiating Team. The Third Party 
Consultant shall not be currently or previously affiliated with ENH, the Federal Trade 
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A.	 At the request ofPayors, the Highland Park Negotiating Team shall negotiate for 
Inpatient Services at Highland Park. 

B.	 When Payors request separate negotiations for Inpatient Services at Highland 
Park, the ENH Negotiating Team shall negotiate for all services at Evanston and 
only outpatient services at Highland Park. 

C.	 At the request of any specific Payor, the ENH Negotiating Team shall be 
permitted to negotiate for all services at all ENH Hospitals for that specific Payor. 

IV. 

IT IS FURTHER ORDERED that, when a Payor requests separate negotiations, 
Respondent may not make any contract for Inpatient Services for Evanston or Highland 
Park contingent on entering into a contract for the other, and may not make the 
availability of any price or term for a contract for Evanston contingent on entering into a 
contract for Highland Park or vice-versa. 

V. 

IT IS FURTHER ORDERED that, Respondent shall promptly offer all Payors with 
which it has a Current Contract the option of reopening and renegotiating their contracts 
with ENH under the terms of this Order; 

A.	 Within thirty (30) days after the date this order becomes final, ENH shall provide 
all Payors with which it has a Current Contract notification of this Order and offer 
the opportunity to negotiate separately with the Highland Park Negotiating Team 
for Inpatient Services for Highland Park. 

B.	 Payors shall have thirty (30) days from the date of notification to respond in 
writing and to specify the Payor's intent to negotiate separately with the Highland 
Park Negotiating Team for Inpatient Services for Highland Park. Nothing in this 
Order will affect the rights and responsibilities under any Current Contract with 
ENH for any Payor who fails to notify ENH in writing within the time allocated. 

C.	 When ENH receives notification of a Payor's intent to negotiate separately with 
the Highland Park Negotiating Team for Inpatient Services at Highland Park, the 
Payor and the Highland Park Negotiating Team shall be given a reasonable 
amount of time to complete negotiations. 

D.	 During any subsequent renegotiation with a Payor with a Current Contract or 
negotiation with a Payor without a Current Contract, ENH will provide the Payor 
with the option to negotiate separately for Inpatient Services for Highland Park. 
Any Payor electing to negotiate separately for Inpatient Services at Highland Park 
shall notify ENH of its intent in writing. 
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VI. 



G.	 The Corporate Managed Care Department is permitted to use Managed Care 
Contract Information obtained from both the ENH Negotiating Team and the 
Highland Park Negotiating Team for the purpose of Contract Administration. 



B.	 Upon five (5) days' notice to Respondent, and in the presence of counsel, to 
interview officers or employees of Respondent. 

x. 

IT IS FURTHER ORDERED that, any and all disputes between ENH and Payors with 
respect to Respondent's compliance with this Order shall be solely and exclusively 
resolved in accordance with this section. ENH and the Payor shall first try in good faith 
to settle the dispute by mediation under the Commercial Mediation Rules of the 
American Arbitration Association ("AAA"). If the dispute cannot be settled by 
mediation, then by arbitration administered by the AAA under its Commercial 
Arbitration Rules before a single arbitrator mutually agreed upon by ENH and the Payor. 
Any mediation or arbitration proceeding shall be conducted in Chicago, Illinois. 

XI. 

IT IS FURTHER ORDERED that ENH shall, within sixty (60) days after the date this 
Order becomes final, send by first-class mail, return receipt requested, a copy of this 
Order to each officer and director of ENH. 

XII. 

IT IS FURTHER ORDERED that, this Order will remain in effect for ten (l0) years 
after the date of its issuance. ENH may petition the Commission at any time for removal 
or expiration the Order. 
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