IN THE UNITED STATES COURT OF APPEALS
















case, imposing on the Commission a far more extensive burden than Congress

intended when it enacted Section 13(b).”




that decision in a reasonably thorough and comprehensible opinion.” FT'C v.
Whole Foods Market, Inc., 502 F. Supp. 2d 1,  (D.D. C. 2007), Op. at 3.

More fundamentally, focusing on the ultimate merits of the Section 7
challenge, the district court never addressed whether there were “questions going

to the merits so serious, substantial, difficult and doubtful as to make them a fair

ground for thorough investigation, study, deliberation and determination by the




laws.” FTC v. Weyverhaeuser, 665 F.2d at 1083. And, where the weighing of the
equities favors the Commission, this “necessarily lightens the burden on the FTC
to show likelihood of success on the merits.” FTC v. Heinz, 246 F.2d at 727.
Contrary to these controlling principles, the district court squarely refused to
weigh the equities or consider the public interest at all. F7C v. Whole Foods, 502

F.Supp. 2d at _, Op. at 92.

4. Setting a Prompt Briefing Schedule Will Allow Expeditious
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Respectfully submitted,







