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UNITED STATES OF AMERICA

BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman

Pamela Jones Harbour

Jon Leibowitz

William E. Kovacic

J. Thomas Rosch

__________________________________________

)

In the Matter of )

)



2

statement that the signing of said Consent Agreement is for settlement purposes only and does

not constitute an admission by Respondents that the law has been violated as alleged in such

Complaint, or that the facts alleged in such Complaint, other than jurisdictional facts, are true,

and waivers and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and having determined that it

has reason to believe that Respondents have violated the said Acts, and that a Complaint should

issue stating its charges in that respect, and having thereupon issued its Complaint and an Order

to Maintain Assets, and having accepted the executed Consent Agreement and placed such

Consent Agreement on the public record for a period of thirty (30) days for the receipt and

consideration of public comments, now in further conformity with the procedure described in

Commission Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby makes the following

jurisdictional findings and issues the following Decision and Order (“Order”):

1. Respondent The Great Atlantic & Pacific Tea Company, Inc. is a corporation

organized, existing, and doing business under and by virtue of the laws of the State of

Maryland, with its office and principal place of business located at 2 Paragon Drive,

Montvale, New Jersey  07645.

2. Respondent Pathmark Stores Inc. is a corporation organized, existing, and doing

business under and by virtue of the laws of the State of Delaware, with its office and

principal place of business located at 200 Milik Street, Carteret, New Jersey  07008. 

3. The Federal Trade Commission has jurisdiction of the subject matter of this

proceeding and of the Respondents, and the proceeding is in the public interest.

ORDER

I.

IT IS ORDERED that, as used in this Order, the following definitions shall apply:

A. “A&P” means The Great Atlantic & Pacific Tea Company, Inc., its directors, officers,

employees, agents, representatives, predecessors, successors, and assigns; its joint ventures,

subsidiaries, divisions, groups, and affiliates controlled by A&P and the respective directors,

officers, employees, agents, representatives, successors, and assigns of each.

B. “Pathmark” means Pathmark Stores Inc., its directors, officers, employees, agents,

representatives, predecessors, successors, and assigns; its joint ventures, subsidiaries,

divisions, groups, and affiliates controlled by Pathmark and the respective directors, officers,

employees, agents, representatives, successors, and assigns of each.
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C. “Respondents” means A&P and Pathma
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Market 683, 2660 Hylan Boulevard, Staten Island, NY, and all assets, leases, properties,

government permits (to the extent transferable), businesses and goodwill, tangible and

intangible, related to or used in the Supermarket business operated at these locations, but

shall not include those assets consisting of or pertaining to any of the Respondents’

trademarks, trade dress, service marks, or trade names.  Provided, however, the inventory of

consumer goods and merchandise owned by the Respondents for sale in the ordinary course

of the Supermarket business may be excluded from the divestiture at the option of the

Commission-approved Acquirer.

L. “Shirley, New York Assets” means A&P’s Waldbaum’s Super Market 604, 999 Montauk

Highway, Shirley, NY, and all assets, leases, properties, government permits (to the extent

transferable), businesses and goodwill, tangible and intangible, related to or used in the

Supermarket business operated at that location, but shall not include those assets consisting

of or pertaining to any of the Respondents’ trademarks, trade dress, service marks, or trade

names.  Provided, however, the inventory of consumer goods and merchandise owned by the

Respondents for sale in the ordinary course of the Supermarket business may be excluded

from the divestiture at the option of the Commission-approved Acquirer.

M. “Supermarket” means any store that offers a Wide Selection and Deep Inventory of Food and

Grocery Products, enabling consumers to purchase substantially all of their weekly food and

grocery shopping requirements in a single shopping visit.  

N. “Wide Selection and Deep Inventory of Food and Grocery Products” means substantial

offerings in each of the following product categories: bread and dairy products; refrigerated

and frozen food and beverage products; fresh and prepared meats and poultry; produce,

including fresh fruits and vegetables; shelf-stable food and beverage products, including

canned and other types of packaged products; staple foodstuffs, which may include salt,

sugar, flour, sauces, spices, coffee, and tea; and other grocery products, including nonfood

items such as soaps, detergents, paper goods, other household products, and health and

beauty aids.

O. “Third Party Consents” means all consents from any person other than the Respondents,

including all landlords, that are necessary to effect the complete transfer to the Commission-

approved Acquirer(s) of the Assets To Be Divested.

II.

IT IS FURTHER ORDERED that:

A. Respondents shall divest, by January 10, 2008, absolutely and in good faith, the Staten Island,

New York Assets and the Shirley, New York Assets, as ongoing businesses to Purchasers

pursuant to and in accordance with the Purchaser Agreements (which agreements tnssh the
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agreements, if approved by the Commission, are incorporated by reference into this Order

and made part hereof as non-public Appendix I.  Any failure by Respondents to comply with

all terms of any Divestiture Agreements related to the Staten Island, New York Assets or

Shirley, New York Assets shall constitute a failure to comply with this Order.

Provided, however, that if Respondents have divested the Staten Island, New York
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accordance with the terms of this Order.  Neither the appointment of a Divestiture Trustee

nor a decision not to appoint a Divestiture Trustee under this Paragraph shall preclude the

Commission or the Attorney General from seeking civil penalties or any other relief

available to it, including a court-appointed Divestiture Trustee, pursuant to § 5(l) of the

Federal Trade Commission Act, or any other statute enforced by the Commission, for any
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divested, delivered, or otherwise conveyed by this Order and to any other relevant

information as the Divestiture Trustee may request.  Respondents shall develop

such financial or other information as the Divestiture Trustee may request and

shall cooperate with the Divestiture Trustee.  Respondents shall take no action to

interfere with or impede the Divestiture Trustee’s accomplishment of the

divestiture.  Any delays in divestiture caused by Respondents shall extend the

time for divestiture under this Paragraph III. in an amount equal to the delay, as

determined by the Commission or, for a court-appointed Divestiture Trustee, by

the court.

4. The Divestiture Trustee shall use commercially reasonable best efforts to
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connection with the preparation for, or defense of, any claim, whether or not

resulting in any liability, except to the extent that such losses, claims, damages,

liabilities, or expenses result from misfeasance, gross negligence, willful or

wanton acts, or bad faith by the Divestiture Trustee.

7. The Divestiture Trustee shall have no obligation or authority to operate or

maintain the relevant assets required to be divested by this Order.

8. The Divestiture Trustee shall report in writing to Respondents and to the

Commission every sixty (60) days concerning the Divestiture Trustee’s efforts to

accomplish the divestiture.

9. Respondents may require the Divestiture Trustee and each of the Divestiture

Trustee’s consultants, accountants, attorneys, and other representatives and

assistants to sign a customary confidentiality agreement; provided, however, such

agreement shall not restrict the Divestiture Trustee from providing any

information to the Commission.

E. If the Commission determines that a Divestiture Trustee has ceased to act or failed to act

diligently, the Commission may appoint a substitute Divestiture Trustee in the same

manner as provided in this Paragraph III.

F. The Commission or, in the case of a court-appointed Divestiture Trustee, the court, may
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Provided, however, that advance written notification shall not apply to the construction of

new facilities by Respondents or the acquisition or leasing of a facility that has not

operated as a Supermarket within six (6) months prior to Respondents’ offer to purchase

or lease such facility.

Said notification shall be given on the Notification and Report Form set forth in

the Appendix to Part 803 of Title 16 of the Code of Federal Regulations as amended, and

shall be prepared and transmitted in accordance with the requirements of that part, except

that no filing fee will be required for any such notification, notification shall be filed with

the Secretary of the Commission, notification need not be made to the United States

Department of Justice, and notification is required only of Respondents and not of any

other party to the transaction.  Respondents shall provide the notification to the

Commission at least thirty (30) days prior to consummating any such transaction

(hereinafter referred to as the “first waiting period”).  If, within the first waiting period,

representatives of the Commission make a written request for additional information or

documentary material (within the meaning of 16 C.F.R. § 803.20), Respondents shall not

consummate the transaction until thirty (30) days after substantially complying with such
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efforts being made to comply with Paragraphs II. and III. of this Order, including a

description of all substantive contacts or negotiations for the divestitures and the identity of

all parties contacted.  Respondents shall include in their reports copies of all non-privileged

written communications to and from such parties, all non-privileged internal memoranda, and

all non-privileged reports and recommendations concerning completing the obligations; and

B. One (1) year from the date this Order becomes final, annually for the next nine (9) years on

the anniversary of the date this Order becomes final, and at other times as the Commission

may require, Respondents shall file verified written reports with the Commission setting forth

in detail the manner and form in which they have complied and are complying with this

Order.

VII.

IT IS FURTHER ORDERED that Respondents shall notify the Commission at least

thirty (30) days prior to:

A. Any proposed dissolution of such Respondents;

B.       Any proposed acquisition, merger or consolidation of Respondents; or 

C.      Any other change in the Respondents, including, but not limited to, assignment and the

           creation or dissolution of subsidiaries, if such change might affect compliance obligations 

           arising out of the Order.

VIII.

IT IS FURTHER ORDERED that, for the purpose of determining or securing

compliance with this Order, and subject to any legally recognized privilege, upon written request

with reasonable notice to Respondents made to their principal United States office, Respondents

shall permit any duly authorized representative of the Commission:

A.      Access, during office hours of Respondents and in the presence of counsel, to all facilities 

    and access to inspect and copy all books, ledgers, accounts, correspondence, memoranda,   

  and all other records and documents in the possession or under the control of

           Respondents relating to any matters contained in this Order; and

B.    Upon five (5) days notice to Respondents and without restraint or interference from

Respondents, to interview officers, directors, or employees of Respondents, who may

have counsel present, regarding any such matters.
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IX.

IT IS FURTHER ORDERED that this Order shall terminate on January 2, 2018.

By the Commission.

Donald S. Clark

Secretary

SEAL

ISSUED:  January 2, 2008
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NONPUBLIC APPENDIX I

[Redacted From the Public Record Version But Incorporated By Reference]


