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Through a series of enforcement actions, the Commission addressed this type of rule. An
EA listing — unlike the Exclusive Right to Sell (ERTS) listing used by traditional brokers —
provides a discount on the broker’s commission if the home is sold to a buyer who is not

represented by another broker. By banning the use of EA listings in the MLS, traditional brokers

;v =" P iy — -

“{"—-

Asansmrrcs e anos1oad o wmrsianla s L il T e







pressure on brokerage commissions. Although he found that the Policies were imposed by a

combination of competitors with market power and that the Website Policy is by nature

anticompoetitive the ATJ eoncluded that Comolaint Counsel had not demaonstrated a snffici

restraint on competition. The ALJ found that EA listings were “sufficiently available” on the
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listings, including market exit, entry deterrence, and substantially changed (and more expensive)
business models. The ALJ also ignored the evidence showing that the Search Function Policy
substantially reduced the exposure of EA listings within the Realcomp MLS.

The ALJ’s focus is also wrong legally because it ignores the reality that, regardless of

how accessible EA listings are, Realcomp’s Policies still constitute discriminatory treatment of
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of their product, regardless of the severity of the penalty, the conduct is equivalent to an
agreement to avoid a form of discounting. Absent an overriding justification, such an agreement
must be condemned.

There is no such justification here, the ALJ’s ruling to the contrary notwithstanding. As

the Commission has already explained in consent orders in similar matters, website policies



C. Statement of Facts®

The vast majority of relevant facts in this case are not in dispute. (See RRPF (reply
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box.” (RRPF 158). In addition, cooperating brokers may give advice to the buyer regarding the

price to offer, the terms of the offer, responding to counter offers, and may assist in the closing.

RRDLE 149\
A e ———————————————————— :

1isting hrokers seek to market homes tn huvers warkine with cooneratinghrokers hy

making (in agreement with the seller) an “offer of compensation™ to pay a portion of the listing
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166). The offer of compensation is typically a percentage of the selling price of the home; 3% is
common. (IDF 54; RRPF 1141). In a brokered transaction in which both sides are represented,
therefore, the seller essentially pays a commission to both the listing broker and the cooperating
broker. (IDF 41; RRPF 167).

Listing brokers also seek to market homes directly to buyers. Some of these buyers are
not working with a cooperating broker; thus, a transaction may involve only the listiﬁg broker.
(CX 413 (Kersten, Dep. at 45-46) (sales to unrepresented buyers “happens all the time in open
house”); CCPF 173). The commission paid to the listing broker under these circumstances
depends on the type of listing agreement between the seller and the listing broker.

a. Exclusive Right to Sell Listings, Exclusive Agency Listings, and
Commissions

Traditional brokers provide a bundled set of services to sellers that includes listing the
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182). Under an ERTS listing agreement, the seller “agrees to pay the broker a commission when
the property is sold, whether by the listing broker, the owner or another broker.” (RRPF 176). |
Thus, even “if the home seller finds the home buyer on his or her own (such as through a relative
or a friend at work) rather than through the marketing efforts by the listing broker, the listing
broker is still entitled to and will receive the entire negotiated commission.” (RRPF 177; IDF
54-55). In short, the seller receives no discount if the buyer is unrepresented. (RRPF 177). It is
thus undisputed that the “significant economic factor of an Exclusive Right to Sell listing is that
the home seller commits to pay the full amount of the negotiated commission (both the listing

commission and the offer of compensation) if the house sells during the contract period,
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(CCPF 202-03; IDF 77-78).

b. Competition Among Full Service and Discount Brokers
Real estate brokers compete in local markets to obtain listings. (IDF 79-87; RRPF 204-

06). Historically, however, there has been very little price competition among brokers. (CCPF

1130-31; see also 1983 Report at 54; 2007 Report at 44-45).




17% of all brokered sales (approximately 15% of all sales) in 2006. (IDF 90; CX 373-080; RX

154-A-20).
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(“Online brokerage models or low-service market discounters will put continuing pressure on

broker or agent commissions™)). As one industry publication put it, “In the past, consumers

&

aurad o ~dnwle Alealace eieramor = adall i - ‘it = hl
g .r—:‘."‘n-“gfa_a e b, 2 - "i}ftr




fr—————————————————————

F

»
»

through binding arbitration, making the MLS unique among information sources about homes
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(RRPF 369, 405, 407). These are the top four categories of websites most visited by buyers.
(CCPF 588-600). This dissemination allows listing brokers to achieve wide Internet exposure

with minimal effort; Realcomp brokers’ new listings and any updates are automatically
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MLS, listing brokers can reach:

1) Approximately 15,000 Realcomp II Ltd. MLS Subscribing REALTORS.
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REALTOR.COM, and Realcomp Subscribing Brokers’ IDX (Internet Data
Exchange) websites.

(CX 272).
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They Allow Consumers to Pay a Reduced Commission
Beginning in June 2001, the Realcomp Board of Governors — comprised entirely of full
service brokers — adopted a set of rules targeting EA listings. (IDF 142, 349-414). Realcomp
considered banning EA listings from the MLS altogether but was advised by “more than one”
legal counsel not to do so. (IDF 416; CX 29). Instead, the rules adopted by Realcomp:

(1) exclude EA listings from Realcomp’s feed of listing information to the Approved
Websites (the “Website Policy”), (IDF 349-60; RRPF 766, 780-783);

2) default “all searches” on the Realcomp MLS database “to include only Exclusive
Right to Sell Listings” (the “Search Function Policy”), (CX 9-003: IDF 361;









The Website Policy, however, excludes EA listings from the Realcomp dissemination to

brgon
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376-412, 599). EA listings have no means to reach three of these categories: MLS websites

(MoveInMichigan.com)'! and broker and agent sites (Realcomp IDX sites). (RRPF 875-80).
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limits the exposure of EA listings and reduces their value to consumers.



5. The Impact of the Realcomp Policies on Competitors and Consumers
The Realcomp Policies restrict competition. No one disputes that where they are present,

discomlt_hmjggm_puumc@.ressure on traditional brokers (RRPE 221-26° TNF 99-101).

L |

Nationally, discount brokers have grown dramatically from a 2% market share in 2003 to an 8-
15% market share in 2006. Discount brokers, however, have gained very little ground in the
Realcomp MLS. (IDF 131; see also IDF 487 (EA listings account for less than 1% of market)).
Realcomp’s full-service-broker trial witness could therefore testify that his brokerage is “not in
the least as concerned about [limited service brokerage models] . . . because I’ve seen that it

hasn’t taken a strong foothold in our marketplace.” (Sweeney, Tr. 1352).

a. Discount Brokers Face Obstacles to Using EA Listings in Realcomp

The Realcomp Policies impair brokers’ ability to offer discounts through EA listings by

PO N T N RIS

their EA listings in Realcomp received less activity and are less successful than their EA listings
in non-restrictive Michigan MLSs. (CCPF 1037; Mincy, Tr. 419; D. Moody, Tr. 535-37). These

brokers also uniformly testified of customer complaints and brokers being unable to find EA






process)). Discount brokers typically charge an up-front fee for these ERTS listings that is







represented)). If consumers want to obtain the contingent discount offered by an EA listing, they
must settle for inferior exposure. Consumers simply cannot purchase EA listings that have the
same or equivalent exposure as full service ERTS listings.

The availability of a “flat fee ERTS” listing from a single broker (or even a handful) does
not eliminate the competitive harm. First, the listing is more expensive because of the Realcomp
Policies. (IDF 57, 68). Second, this bypass of the Realcomp Policies can easily be shut down at

any time; Realcomp has in the past redefined ERTS listings in ways to stem discounting. (CCPF




























A refusal to compete with respect to the package of services offered to customers,
no less than a refusal to compete with respect to the price term of an agreement
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countervallmg procompetitive virtue — such as, for example the creation of

-

such an agreement limiting consumer choice by impeding the ‘ordinary give and
take of the market place,’. . . cannot be sustained under the Rule of Reason.







no survey, no industry report, no testimony — to support this “statistic”; it is a myth.
This myth is in fact contrary to data and studies whose reliability is well established.
(RRPF 482-84, 549 (reliability of NAR studies and comScore data undisputed)). The notion that
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of buyers in 2005 and 2006 first found the home they ultimately purchased on the Internet — an
increase from 2% in 1997. (RRPF 554). In comparison, only 36% of buyers in 2006 first found
the home they ultimately purchased through their broker (i.e., through the MLS) — down from
50% in 1997. (RRPF 555).

The myt}_l also fails to take into account the undisputed research findings that most buyers
search the Internet for homes before they even contact a broker. (RRPF 562; CX 532-006
(Internet buyers spent on average 4.8 weeks investigating homes before contacting agent); see
also RRPF 584-85 (Realcomp broker testimony)). Further, just because a listing is on the MLS

does not mean it “reaches” all buyers using cooperating brokers. Because of possible steering by
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of websites. Realcomp members testified that buyers want to search local websites, like
MoveInMichigan.com and the Realcomp broker IDX websites. (RRPF 649-50).
MoveInMichigan.com has become increasingly important. (RRPF 609-36; RRPF 615
(describing MoveInMichigan.corﬁ as a “very local version of Realtor.com™)). It receives on
average over 700,000 hits a month, a number that Realcomp brokers describe as “large” and
“significant.” (RRPF 631-34). Realcomp spends substantial sums promoting the website, and
brokers testified that the importance of MoveInMichigan.com is increasing due to these efforts.

(RRPF 619-20, 636). In addition, MoveInMichigan.com is the exclusive provider of real estate
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(CCPF 645-46; see also CCPF 647 (users of IDX websites far exceed users of Realtor.com)).
In fact, these website statistics underestimate the total usage for IDX websites because they do

not include all IDX sites. (RRPF 648, 584 (local broker site receiving 120,000 hits/month)).

3. The ALJ Failed to Understand That All Other Real Estate Websites
Combined Reach Only a Small Fraction of Buyers
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(lack of consumer demand for other websites)).

The ALJ nonetheless credited the admitted speculation of a non-broker that Google may
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of the Commission’s reasoning are present here. (CCPTB 71; see also CCPF 1256-65
(demonstrating that sellers using EA listings do not free ride on listing brokers, cooperating
brokers, or the MLS)). Yet, without distinguishing the Commission’s reasoning in any way, the
ALJ rejected it. (ID 122-23).

This was error. The ALJ reasoned that sellers using EA listings may “receive, without
charge, the benefits from Realcomp’s advertising of properties on the Approved Websites, [and]
would free ride on the Realcomp members who invest and participate in the MLS.” (ID 121).
This misses a fundamental reality: No consumer can list a property on the Realcomp MLS

without retaining a listing broker who is a fee-paying member of Realcomp. (CCPF 232; JX 1-
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by using an EA listing, a seller does not “compete with Realcomp cooperating brokers for
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obtain the property. (IDF 631)._Presumably, buyers will then be more inclined to use

1

unrepresented buyer.

This is not a plausible efficiency justification — it does not create or improve competition.
In essence, the ALJ found that it is efficient to reduce the dissemination of information regarding
homes for sale, thereby decreasing the number of potential purchasers. Under the Policy, buyers
will either fail to find the home or hire a Realcomp cooperating broker that they otherwise do not
need. The effect of the Policy is merely to transfer wealth from the home seller to the
cooperating broker. (CX 557-A-049 (explaining how theory “stands the competitive process on
its head” by penalizing buyers who have lower costs)). In addition, to say that represented
buyers are “disadvgntaged” is to say that cooperating brokers provide no services — advice on the

bidding price, comparisons with other homes, efc. — that are of value to the buyer. (CX 557-A-












2. The ALJ Missed Critical Qualitative Evidence That the Policies Harmed

In line with his erroneous legal standard, the ALJ downplayed the qualitative evidence of

consumer harm. The impact of Realcomp’s Policies decreasing the exposure for EA listings was
predictable. EA listings became less effective. Consumers complained that their EA listings did
not appear on the IDX Websites and MoveInMichigan.com, and that their listings “didn’t show

up” on the Realcomp MLS. Discount brokers were forced to explain the limitations imposed by

Realcomp’s Policies, resulting in lost business. Some discount brokers exited or were deterred
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on substantially equal terms). The fact that some competitors are able to survive without access
to the denied service cannot save a restraint from condemnation. Associated Press, 326 U.S. at
17; see also Wilk v. American Medical Ass’n, 895 F.2d 352, 364-65 (7th Cir. 1990) (affirming
injunctive relief because restriction negatively impacted the demand for plaintiffs’ services).

b. The ALJ Failed to Understand That the Policies Forced Discount

Brokers to Change Their Business Models, Reducing Their
Competitive Significance
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were not harmed. He thus missed the fact that because the Policies penalize the use of EA
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in the share of EA listings — which were the only type of listing offering unbundled commissions

and services — could not demonstrate competitive harm. (ID 61, 114). This is wrong.

represent discounting and price pressure on traditional broker commissions. Moreover, a decline

agharrothnt nnnarmmnvns sviha svrasld Al aeelon enmee v ademan A0 A 10oat L cExm st -

;

.i
|




not be wholly attributed to changed economic conditions. (CCPF 1084). In fact, this conclusion
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on which the ALJ relied, that also showed a 52% decrease after the imposition of a website

k- (TTAT 4N/ TF 44 A TNTATAE 4 4~ m Ay
1
\







5 angahind ; ﬂ.E,'u;.m_L---ﬁ.- e Com————— g 1

»

the “weighted average™ generalizes the results and allows for a more confident conclusion from
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The unreliability of Respondent’s regression analyses is easily demonstrated even

without understanding multicollinearity. The only economic or demographic variable for which
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In fact, Realcomp’s number one argument is that the down housing market in Southeastern
Michigan, not the Realcomp Policies, reduced the use of EA listings. Respondent’s expert was
forced to admit, however, that his regression analyses predict the exact opposite — that a down
housing market should increase the use of EA listings. (CCREF 229). Although the ALJ found
that the “buyers market” in Southéastem Michigan is largely responsible for the decline in EA
listings in Realcomp, he nonetheless relied on Respondent’s expert’s regression that showed the
opposite.

The ALJ also placed “significant weight” on one of Respondent’s regression analyses

that he believed was “unrebutted by reliable, probative evidence to the contrary.” (ID 114). In
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Attachment 1

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION _

COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz
William E. Kovacic
J. Thomas Rosch

In the Matter of

REALCOMP II LTD., Docket No. 9320

. Public
a corporation.

COMPLAINT COUNSEL’S PROPOSED ORDER
Upon Consideration of all of the evidence on the record in this matter:

I.
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REALTORS and Western-Wayne Oakland County Association of REALTORS at
the time of entry of this order.

C. “Multiple Listing Service” or “MLS” means a cooperative venture by which real
estate brokers serving a common market area submit their listings to a central
service which, in turn, distributes the information for the purpose of fostering
cooperation and offering compensation in and facilitating real estate transactions.

D. “Realcomp MLS” means the Realcomp MLS or any other MLS owned, operated
or controlled, in whole or in part, directly or indirectly, by Realcomp, any of its
Owners, predecessors, divisions and wholly or partially owned subsidiaries,
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the foregoing.
E. “Realcomp Member” means any person authorized by Realcomp to use or enjoy

the benefits of the Realcomp MLS, including but not limited to Members and
Subscribers as those terms are defined in the Realcomp Rules and Regulations.
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will not provide any of the following services: (1) Arrange appointments
for cooperating brokers to show listed property to potential purchasers; (2)
Accept and present to the seller(s) offers to purchase procured by
cooperating brokers; (3) Advise the seller(s) as to the merits of offers to
purchase; (4) Assist the seller(s) in developing, communicating, or
presenting counteroffers; and (5) Participate on the seller(s) behalf in
negotiations leading to the sale of the listed property.

II.

thntRagnandant Danlanmne Mo mrnaatnnen osd oo mean

with the operation of a Multiple Listing Service or Approved Websites in or affecting commerce,

as “commerce” is defmed 1n Sectlon 4 of the Federal Trade Comm1ss1on Act 15 U S.C.§ 44,
s |
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o associates Exclusive Risht to Sell I istines with Full Service. and/ar that

does not allow Exclusive Right to Sell/Limited Service Listings and
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Provided, however, that nothing herein shall prohibit the Respondent from adopting or
enforcing any policy, rule, practice or agreement regarding subscription or participation
requirements, payment of dues, administrative matters, or any other policy, rule, practice or

agreement, that it can show is reasonably ancillary to the legitimate and beneficial objectives of
the MLS.
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IT IS FURTHER ORDERED that Respondent shall, no later than th1rty (30) days after
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IV.

IT IS FURTHER ORDERED that, within nmety (90) days after the date this Order
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Whereas the Realcomp Board of Governors voted to change the search function in the
Realcomp MLS on April 27, 2007, to no longer default to any listing type and to no longer
require that Exclusive Right to Sell listings be Full Service listings;

Cnranlaint. (mnse] and Besnandent Realeomg herehwoStinulate a5 fallows:
A. Complaint Counsel and Realcomp agree to resolve all determinations of relief

regarding Realcomp’s “Search Function Policy.”
B. 'Realcomp enters into this Stipulation without admitting liability.

C. The terms of relief of this Stipulation are contemplated in the relief provisions

contained in Paragraph IL.5. of the Notice of Contemplated Relief issued by the Commission on
October 10, 2006.

for the Website Policy.

E. For the purposes of Commission Rule 3.51(c), 16 C.F.R. § 3.51(c), Complaint
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or total ownership or control by Realcomp, and is specifically meant to
include Realcomp MLS and/or each of the Realcomp Websites.

2. “Owners” means the current and future Boards and Associations of
Realtors that are the sole shareholders of Realcomp, which included the
Dearborn Board of REALTORS, Detroit Association of REALTORS,
Livingston Association of REALTORS, Metropolitan Consolidated
Association of REALTORS, North Oakland County Board of
REALTORS, Eastern Thumb Association of REALTORS and Western-

}KI']‘M Dalland Caimkr Acenciatinn of REAT_TORSA At the. time of entrv of A
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this order.

3. “Multiple Listing Service” or “MLS” means a cooperative venture by
which real estate brokers serving a common market area submit their
listings to a central service which, in turn, distributes the information for
the purpose of fostering cooperation and offering compensation in and
facilitating real estate transactions.

4. “Realcomp MLS” means the Realcomp MLS or any other MLS owned,
operated or controlled, in whole or in part, directly or indirectly, by
Realcomp, any of its Owners, predecessors, divisions and wholly or
partially owned subsidiaries, affiliates, and all the directors, officers,
employees, agents, and representatives of the foregoing.

5. “Exclusive Right to Sell Listing” means a listing agreement under which
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exclusive agent for a designated period of time, to sell the property on the
owner’s stated terms, and agrees to pay the broker a commission when the.
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communicating, or presenting counteroffers; and (5) Participate on the
seller(s) behalf in negotiations leading to the sale of the listed property.

8.  “Other Lawful Listing” means a listing agreement, other than an Exclusive
Right tn Sell Listine or Exclusive Aoencv Listine. which isin comnhancze—
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with anplicahle state laws and regulations. including but not limited to, ,

Limited Service listings and MLS Entry Only listings.

9. “Limited Service listing” means a listing agreement in which the listing
broker will not provide one or more of the following services: (1) Arrange
appointments for cooperating brokers to show listed property to potential
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appomtments dn'ectly with the seller(s), 2) Accept and present to the
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Foster, Swift, Collins & Smith, P.C. Bureau of Competition

- = 14%‘5__ Lot
S

Lansing, MI 48933-2193 , 601 New Jersey Avenue, NW
smandel@fosterswift.com Washington, D.C., 20580
(517) 371-8185 _ sgates@ftc.gov

Facsimile: (517) 371-8200 (202) 326-3711

Facsimile: (202) 326-3496
Dated: July 31, 2007



CERTIFICATE OF SERVICE

This is to certify that on July 30, 2007, I caused a copy of the attached Joint Stipulation

Regarding Respondent’s Search Function Policy to be served upon the following persons:

The Honorable Stephen J. McGuire
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Washington, DC 20580

and by electronic transmission to:

Scott Mandel, Esq.

Steven H. Lasher, Esq.

Foster, Swift, Collins & Smith P.C.
313 South Washington Square
Lansing, MI 48933-2193

Counsel for Respondent Realcomp II. Ltd.
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Attachment 3

UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Pamela Jones Harbour
Jon Leibowitz
William E. Kovacic
J. Thomas Rosch

In the Matter of

REALCOMPII LTD., Docket No. 9320

. Public
a corporation.

COMPLAINT COUNSEL’S PROPOSED ORDER EMBODYING

JOINT STIPULATION REGARDING RESPONDENT’S SEARCH FUNCTION POLICY

Upon Consideration of all of the evidence on the record in this matter:

I.
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Oakland County Board of REALTORS, Eastern Thumb Association of
REALTORS and Western-Wayne Oakland County Association of REALTORS at
the time of entry of this order.
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estate brokers serving a common market area submit their listings to a central
service which, in turn, distributes the information for the purpose of fostering
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D. “Realcomp MLS” means the Realcomp MLS or any other MLS owned, operated
or controlled, in whole or in part, directly or indirectly, by Realcomp, any of its
Owners, predecessors, divisions and wholly or partially owned subsidiaries,
affiliates, and all the directors, officers, employees, agents, and representatives of
the foregoing.
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C. Any other change in the Respondent, mcludmg, but not hmlted to, as51gnment
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compliance obligations arising out of the Order. -
IV.

IT IS FURTHER ORDERED that Respondent shall file a written report within six (6)
months of the date this Order becomes final, and annually on the anniversary date of the original
report for each of the five (5) years thereafter, and at such other times as the Commission may
require by written notice to Respondent, setting forth in detail the manner and form in which it
has complied with this Order.

V.

]'T !ﬂ CTTTDTUOLD NADNMETTIT 6lane ¢baln MAad o W cm 2 s aem £ANON . £ 1

2 000000
B z
S
PPN~

date the Order is issued.

By the Commission.

Donald S. Clark
Secretary



