


unrestricted license to engage in all types of minimum resale price maintenance, nor is
Nine West requesting a declaration from the Commission that minimum resale price

. . . 1 .
maintenance is per se legal, contrary to one comment’s suggestion, or even that there is

a presumption of legality. Rather, Nine West wishes only to operate under the same
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resale price maintenance that leading economists and the Supreme Court have
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store hours, more convenient or prestigious store locations, better-trained and more
enthusiastic employees, or favoritism in shelf placement”. Id.

Consumers differentiate women’s footwear brands® — as they do other
fashion accessories like those at issue in Leegin — on the basis of criteria in addition to
price. (See Supplemental Declaration of Andrew Cohen (hereinafter “Suppl. Cohen
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and promote Nine West’s branded products, actively manage product assortment flow,
and employ highly trained sales staff. (Declaration of Andrew Cohen (hereinafter
“10/24/07 Cohen Decl.””) 9 12.) Nine West similarly depends on retailers to operate in
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would have preferred to utilize a less drastic response. (/d.) Similar free riding among
Nine West retailers has occurred in other regions. (/d.) Modifying the Order to permit

Nine West to engage in minimum resale price maintenance other than unilateral

termination wanld iiql in rp{-]nm'nq anch froe riding
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Under the terms of the Order, Nine West is prohibited from employing

vertical minimum price restraints, but it may unilaterally refuse to deal with retailers that
do not follow its suggested prices, under United States v. Colgate, 250 U.S. 300 (1919).

Employing this extreme tactic of retailer termination, the Leegin Court acknowledged,
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termination itself can be costly and produce serious anticompetitive effects. Unilateral
termination harms consumers by reducing the number of retailers selling a given brand
and reducing the supply of the product in question, thereby limiting consumer choice and
preventing goods from being as readily accessible. See Brief of PING, Inc. as Amicus
Curiae in Support of Petitioner, Leegin Creative Leather Prods. v. PSKS, Inc., at 4
(describing how unilateral termination of more than 1,000 retailers as permitted under
Colgate limits consumer choice and ultimately reduces output). The net result of such

terminations is that the manufacturer’s goods are less accessible to consumers, translating









demonstrate their programs’ validity with a showing of their procompetitive effects.
Leaving Nine West at this disadvantage is anticompetitive and harmful to consumers,

creating inefficiencies and higher costs and causing the market to operate less efficiently

for all participants. (See also Petition at 11-12.)

on a level playing field with its competitors — not given a carte blanche minimum resale
price maintenance pass.

III. NINE WEST WILL REMAIN SUBJECT TO STATE AND FEDERAL
ANTITRUST LAWS IF THE COMMISSION GRANTS THE PETITION.

Fupp e Caraanian mafy g {a=wle wesanuactad Ml Yt 1 S —




Gen. Bus. Law § 369-a.° Nine West would no doubt remain under careful scrutiny by
both the Commission and the states if the Order is modified as requested.

Conclusion

For all of the reasons stated above, as well as in the original Petition, Nine
West respectfully requests that parts (A)-(D) of Paragraph II of the April 11, 2000
Decision and Order be deleted so as to prohibit minimum resale price maintenance no
longer.

February 8, 2008

CRAVATH, SWAINE & MOORE LLP,

" st s/llsy;

Ronald S. Rolfe /
Member of the Firm

Worldwide Plaza
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New York, NY 10019-7475
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Footwear Corporation

® In the majority of states, but certainly not all, federal antitrust precedent is used by
courts in interpreting state antitrust statutes. (See Supplemental Exhibit 1, annexed to this
Supplemental Memorandum, for a summary of current state law regarding resale price
maintenance.)
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Supplemental Memorandum in Support of Petition to Reopen and Modify Order
Supplemental Exhibit 1

In the following states, state law regarding resale price maintenance is unsettled, but
would likely follow federal law: Alabama; Alaska; Arizona; Colorado; Connecticut;
Delaware, Florida; Georgia; Hawaii; Illinois; Indiana; Iowa; Kentucky; Louisiana;
Maine; Maryland; Massachusetts; Michigan; Minnesota; Missouri; Nebraska; New
Jersey; New Mexico; North Dakota; Oklahoma; Oregon; Pennsylvania; Rhode Island;
South Carolina; South Dakota; Tennessee; Texas; Utah; Virginia; Washington; West
Virginia; Wisconsin

In the following states, state law regarding resale price maintenance and the role of
. federal nrecedent in_internyeting state antitrust statptes are hoth unclear ar
un ?IAH' Tdabn- K ancac* Mieciccinmi- Mantana- . 'im‘mt N h

Carolina; Vermont; Wyoming
Other:
Arkansas: State law unclear. Statute declares it illegal “to regulate or fix, either in this

state or elsewhere, the price of any article of manufacture”, but a 1910 state supreme
court decision says that state law does not prohibit resale price maintenance.
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