
UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 

In the Matter of Docket 
No. C-3937 

NINE WEST GROUP INC., 
a corporation. PUBLIC 

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
PETITION TO REOPEN AND MODIFY ORDER 

Pursuant to Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. 

§ 45(b), and Commission Rule 2.51, 16 C.F.R. § 2.51, Nine West Footwear Corporation, 

successor-in-interest to Nine West Group Inc. (hereinafter "Nine West") hereby submits 

this Supplemental Memorandum in support of its Petition to Reopen and Modify Order 

(hereinafter the "Petition") previously filed with the Commission on October 29,2007, 

requesting that the above-captioned proceedings be reopened and that Paragraph II of the 

Decision and Order of April 11, 2000 (hereinafter the "Order") be modified following the 

dramatic change in antitrust law brought about by the Supreme Court's decision in 

Leegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S. Ct. 2705 (2007). 

Overview 

Nine West's Petition requests that Paragraph II of the Order be modified 

to allow Nine West to take actions to maintain resale prices, other than unilaterally 

terminating the retailer without prior notice. (Petition at 1.) The scope of Nine West's 

request was — and remains — extremely narrow. Nine West does not seek an 



unrestricted license to engage in all types of minimum resale price maintenance, nor is 

Nine West requesting a declaration from the Commission that minimum resale price 

maintenance is per se legal, contrary to one comment's suggestion,1 or even that there is 

a presumption of legality. Rather, Nine West wishes only to operate under the same 

antitrust legal framework as its competitors, allowing it to employ forms of minimum 

resale price maintenance that leading economists and the Supreme Court have 

acknowledged are more effective at promoting interbrand competition than unilateral 

retailer termination. 

I.  THE DESIRED MODIFICATION TO THE ORDER WILL PRODUCE 
PROCOMPETITIVE EFFECTS. 

A.  Free Riding Among Retailers Selling Nine West Shoes Deters 
Retailers from Providing Desired Services, and Allowing Nine West to 
Engage in Minimum Resale Price Maintenance Will Reduce Free 
Riding and Benefit Consumers. 

In Leegin, the Supreme Court acknowledged that minimum resale price 

maintenance promotes interbrand competition by deterring free riding and thereby 

encouraging retailers to "invest in tangible or intangible services or promotion efforts that 

aid the manufacturer's position as against rival manufacturers". 127 S. Ct. at 2715-16. 

As noted by the Amid Curiae economists in Leegin, the procompetitive effects of retailer 

investment in such services are "most significant in cases for products that are 

differentiated and therefore are sold on the basis of features and quality as well as price". 

Brief of Amid Curiae Economists in Support of Petitioner, Leegin Creative Leather 

Prods, v. PSKS, Inc., at 6. For example, women's accessories "may benefit from longer 

See





If 6.) Nine West also cannot rely solely on retailers owned by its parent company, Jones 

Apparel Group, to provide these desired services. (Id. TJ 7.) Jones derived only about 

17% of its Q3 2007 revenues from its retail stores selling Nine West and other brands, 

reflecting the importance of non-Jones-owned retailers to Nine West.4 (Id.) 

As the Supreme Court'2.2412.5 380.0191 Tctn





pricing. (Suppl. Cohen Decl. f 10.) In such instances, less extreme measures, such as 

suspension of— or at least discussion with — the deep-discounting retailer would have 

been preferable (id.), but would not have been protected under Colgate, or permitted by 

the Order. 

Moreover, to comply with the Order, Nine West must ensure that none of 

its retailers incorrectly implies or concludes that it has entered into any "agreement" with 

Nine West regarding pricing. This effort is made at great expense to Nine West, which 

must provide training and allocate resources that could otherwise be used to improve the 

quality of Nine West products, the efficiency of its production systems, the development 

of new products to increase consumer choice, or the provision of additional consumer 

services. Instead, these resources are dedicated only to helping Nine West avoid an 

antitrust lawsuit. For instance, Nine West has retained outside counsel to train its sales 

staff and executives about how to run the gauntlet between Colgate on the one hand and 

Dr. Miles and the Order on the other. (Suppl. Cohen Decl. Tf 11.) Nine West attorneys 

have drafted scripts to guide divisional management and sales employees through 

retailer-initiated conversations relating to pricing. (Id.) New Nine West employees 

holding management or sales positions in the wholesale divisions receive (and are 

required to certify receipt of) an antitrust compliance handbook and watch a videotaped 

training program on Nine West pricing policies and antitrust compliance under the Order. 

(Id.) Additional training sessions are scheduled regularly approximately once per year to 

keep wholesale sales employees apprised of Nine West's pricing policies. (Id.) Further, 

employees are instructed that they must direct questions regarding retailer pricing to one 

of two specially designated company executives. (Id.) 



In addition to the expense and inefficiency of Nine West's safeguards to 

prevent the appearance of an "agreement" regarding prices, the act of unilateral 

termination itself can be costly and produce serious anticompetitive effects. Unilateral 

termination harms consumers by reducing the number of retailers selling a given brand 

and reducing the supply of the product in question, thereby limiting consumer choice and 

preventing goods from being as readily accessible. See Brief of PING, Inc. as Amicus 

Curiae in Support of Petitioner, Leegin Creative Leather Prods, v. PSKS, Inc., at 4 

(describing how unilateral termination of more than 1,000 retailers as permitted under 

Colgate limits consumer choice and ultimately reduces output). The net result of such 

terminations is that the manufacturer's goods are less accessible to consumers, translating 

into reduced interbrand competition. Also, such terminations often come at an added cost 

of retailer good will. Retailers who might otherwise be effective dealers may choose not 

to sell a manufacturer's products because of the danger of unilateral termination without 

warning. 

Such negative effects are particularly onerous for Nine West following 

Leegin. Under the Order, Nine West must maintain its costly and inefficient antitrust 

safeguards, but its competitors now may use less extreme measures to control resale 

prices. As discussed further infra in Part II, leaving Nine West to operate at this 

competitive disadvantage is unfair and causes the market to operate less efficiently for all 

participants, translating ultimately into higher costs for consumers. 

C.  The Highly Competitive Nature of the Women's Footwear Market 
Makes It Unlikely that Minimum Resale Price Restraints Would Be 
Used to Facilitate Collusion. 

The market for women's footwear is highly competitive and there are not 

significant impediments to entry. (10/24/07 Cohen Decl. f 9.) In 2007, Nine West 



brands accounted for about 10.4% of that market, based upon available total department 

store and national chain store sales in that market.6 (Suppl. Cohen Decl. f 12.) Nine 

West's top competitors and their approximate market shares were as follows: 

Brown Shoe Co. — 6.2%
 
Vince Camuto Group — 4.4%
 
Coach, Inc.— 3.7%
 
Nike, Inc. —2.9%
 
C&J Clarks International Ltd. — 2.7%
 
Steve Madden Ltd. — 2.5%
 
Kenneth Cole Productions, Inc. — 2.0%
 
Wolverine World Wide, Inc. — 1.5%
 
Marc Fisher LLC — 1.3%
 
Nina Footwear Corporation — 1.1%
 
Liz Claiborne —1.0%
 

(Id.) 

Given this diverse and competitive marketplace, there is little danger that 
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demonstrate their programs' validity with a showing of their



Gen. Bus. Law § 369-a.9 Nine West would no doubt remain under careful scrutiny by 

both the Commission and the states if the Order is modified as requested. 

Conclusion 

For all of the reasons stated above,
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In the following states, state law regarding resale price maintenance is


