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Commission] could have exercised if it had made the initial decision.”  16 C.F.R. § 3.54(a). 

Indeed, NAR necessarily concedes that the Commission has the authority to either affirm or

reverse the Initial Decision. 

NAR argues further that waiting until the Realcomp II matter is resolved before finalizing

the consent with MLS Inc. would not result in any “anticompetitive consequences” because 

MLS Inc. has already rescinded the challenged policy.  The Commission addressed this issue

when it accepted the consent for public comment, stating that it is appropriate to order
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American Home Products, 95 F.T.C. 381 (1980) (citing Pangburn v. CAB, 311 F.2d 349, 358

(1st Cir. 1962)).  The Commission’s final approval of the consent with MLS Inc. does not

prejudge any other pending matter.

NAR contends further that finalizing the consent agreement against MLS Inc. would

discourage other parties under investigation from entering into consents “while the relevant

issues are being litigated by another respondent.”  NAR asserts that respondents will not enter

into consent orders when those orders will be finalized or not rescinded even if “the conduct on

which the order is based is ultimately adjudicated to be lawful.”     

MLS Inc. entered into the consent agreement with the Commission while Realcomp

II was pending.  At that time, therefore, MLS Inc. was aware of and presumably considered the

possibility that the ALJ would find similar conduct did not violate Section 5.  As discussed

above, the Commission has not yet made a final decision in Realcomp II.  Respondents who

settle understand that they are giving up the certainty of knowing how their cases would have

been resolved if adjudicated.  

Moreover, the proper way to deal with future legal developments is not to keep matters

pending; instead, a respondent under order can seek a modification if “changed conditions of law

or fact require such order to be altered, modified, or set aside, in whole or in part.”  15 U.S.C §

45(b).

Thank you again for your comment.  The Commission is aided in its analysis by hearing

from a variety of sources, and we appreciate NAR’s interest in this matter.  A copy of the final

Decision and Order is enclosed for your information.  Relevant materials also are available from

the Commission’s website at http://www.ftc.gov.
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