© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N - O

FEDERAL TRADE COWM SSI ON
Il NDEX

ARGUVENT: PAGE:
By M. Gates 4

By M. Mandel 40
Rebuttal by M. Gates 90

EXH BI TS REFERENCED:
RX Exhibits

None Ref erenced

CX Exhi bits

CX- 100 27

CX- 376 91

JX Exhibits

JX-1 37

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N - O

UNI TED STATES OF AMERI CA
FEDERAL TRADE COWM SSI ON

IN THE MATTER OF: )
REALCOWP, |1, LTD. ) Docket No. 9320

ORAL ARGUMENT
PUBLI C RECORD
TUESDAY, APRIL 1, 2008
2:00 P.M

BEFORE THE FEDERAL TRADE COWM SSI ON
CHAI RVAN W LLI AM E. KOVACI C
COMM SSI ONER PAMELA JONES HARBOUR
COVMM SSI ONER JON LEI BOWN TZ
COM SSI ONER J. THOVAS ROSCH

Reported by: Sally Jo Bow ing

For The Record, Inc.
(301) 870-8025 - www. ftrinc.net - (800) 921-5555



APPEARANCES:

ON BEHALF OF THE FEDERAL TRADE COWM SSI ON:

SEAN P. GATES, ESQ

Federal Trade Conmi ssion
601 New Jersey Avenue, N W
Washi ngton, D.C. 20580
(202) 326-3711

sgates@tc. gov

ON BEHALF OF REALCOWP, |1, LTD:

SCOTT L. MANDEL, ESQ

Foster, Swift, Collins & Smth, P.C
313 Sout h Washi ngt on Square

Lansi ng, M chigan 48933-2193

(517) 371-8100

smandel @ osterswi ft.com

For The Record, Inc.

(301) 870-8025 - www.ftrinc.net - (800) 921-5555



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e T e N = = S
gag A W N P O © 0o N oo 0o M W N - O

PROCEEDI NGS

CHAI RVAN KOVACI C:  Good afternoon. W neet
today in open session to hear the oral argunent in the
matter of Realconp, Il, Limted, Docket Nunber 9320, on
t he appeal of counsel supporting the conplaint fromthe
initial decision issued by the Adm nistrative Law Judge.

M. Scott L. Mandel represents the respondent
and M. Sean Gates represents counsel supporting the
conpl ai nt.

During this proceeding, each side will have 45

mnutes to present its argunents. Counsel supporting

the conplaint are the appellants and will speak first
and will be permitted to reserve up to ten mnutes for
rebuttal. Counsel for the respondent will then make his

presentation, and counsel supporting the conplaint wll
conclude the argunment with his rebuttal presentation.

M. Gates, would you like to reserve sone tine?

MR GATES: Yes, Chairman Kovacic, five m nutes,
i f you woul d.

CHAI RVAN KOVACI C. That's great. You nay begin
pl ease.

MR. GATES: Thank you.

If it please the Conmission, this really is a
straightforward case. W have a conbi nation of
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conpetitors, with market power, who have set rules that,
in effect, penalize discounting and wi thhold from
consuners products they desire. EA listings are the
primary vehicle that brokers use to provide discounted
services, and the policies that Real conp inplenented

di scrim nate agai nst those, resulting in reduced price
conpetition and | ess choice for consuners.

Now, the ALJ nmade three critical errors that |
woul d Iike to touch on. First off, he m sunderstood the
significance of the indirect effects evidence. Market
power and the nature of the restraint are sufficient to
show anticonpetitive effects under a rule of reason
anal ysis. That m stake is dispositive, once corrected.

Second, the ALJ failed to recognize that an
import of the direct evidence of effects, because he
failed to recognize that the policies changed the way
brokers conpete. You may not exclude "di scount brokers"
all together, but it changed the way they conpete within
t he M.S.

Third, on efficiencies, on justifications, the
ALJ incorrectly found that there were plausible
justifications, but nore inportantly, even if there were
i npl ausi bl e justifications, there is no evidence that
there are any efficiency gains fromthese policies
what soever .
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Let nme start out on the first point.

COWM SSI ONER ROSCH: Before you get there,
M. Gates?

MR. GATES: Yes, Conmi ssioner Rosch?

COWMWM SSI ONER ROSCH: Let ne just ask you a very
sinpl e question: Wat do you think is the appropriate
| egal analysis in this case? 1Is it full-blown rule of
reason, which | take it is what the ALJ applied; is it a
truncated rule of reason analysis that was described in
Three Tenors; or is it something different than that?

MR. GATES: To answer that straightforward, it's
a rule of reason analysis, and | don't put any |abel on
it. It is not a quick look. Conplaint counsel has
never advocated that this is a quick | ook analysis, in
whi ch case you woul d not have to show market power. W
have shown -- we have defined the markets, we have shown
mar ket power, the market power is significant, that's
not contested. That, conbined with the nature of the
policies -- the question under the rule of reason is
what is the tendency of the restraint. That's what the
Suprene Court told us in Cal Dental. Gkay, do we have
sufficient evidence to cone to a conpetent concl usion
that these restrai ned conpetition or enhanced
conpetition.

We can do that with the indirect evidence, which
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is market power, and the fact that these limt the
exposure of EA listings, and EA listings represent forns
of conpetition.

COWM SSI ONER ROSCH:  Let ne just understand
this, then. Wth respect to actual anticonpetitive
effects, is it your position, then, that conplaint
counsel did not need to show any actual inpact on
conpetition or conpetitors, and by that | nean any
actual dimnution in the nunber or strength of the
brokers using EA listings? |Is that your position?

MR. GATES: | think the -- the -- our position
is that there are two ways to show anticonpetitive
effects: One is indirect, that's market power nature of
the effect, nature of the restraint; and the second one
is actual effects. And the courts are clear that you
don't need to show actual effects. Wy? Because it
recogni zed that it's difficult to parse out effects and
causation in the real world, and that, if the
statistical evidence in this case shows anything, it
shows that it's hard to do that.

And, so, in order to avoid false negatives, in
order to falsely acquit conduct that when conbined with
mar ket power is plainly going to result in
anticonpetitive effects, naybe we just can't show it
because of the data problens, or sonmething |like that,
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that indirect evidence is sufficient.

COWM SSI ONER ROSCH: Wl |, now, just let ne
understand you there. Your position is that conplaint
counsel did not need to show any inpact on conpetition,
they didn't need to show any inpact on price, that is to
say on the conmm ssion structure, they didn't need to
show even any inpact on output, that is to say on the
nunber of honmes that were sold or even with respect to
the tinme on the market. They didn't need to show any of
those things. |Is that your position?

MR. GATES: W show them through the indirect
evi dence. \Wat we don't have to show under the case |aw
is that there were actual effects, actua
anticonpetitive effects, actual changes in price. Now,
we did. | think that the effects evidence is clear --

COWM SSI ONER ROSCH:  wel |, if you're talking
about the econom cs evidence or are you tal king about
sonet hi ng other than that?

MR. GATES: | think both, the econom c evidence,
the qualitative evidence, the testinony fromthe brokers
who told us that within the Real conp area, there are
clear differences in howtheir EAs are treated. There
are clear differences of how effective their EAs are.
They get conplaints, they get calls, they don't get as
much activity as they do in other M.Ses that don't have
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the restrictive rule.

So, we have the qualitative evidence.

COW SSI ONER ROSCH: Anecdotal to be sure, but
if you say that's qualitative.

MR. GATES: And then we have the quantitative
evidence as well. And let's | ook at one piece of
guantitative evidence that nobody's disputing, and it
actually comes from Real conp’'s own econom st. \What
Real conp’s own econom st showed is that discount brokers
who participate in the Real conp ML.S and the next door,

t he nei ghboring Ann Arbor M.S, that does not have any
restrictive policies, they are far nore likely to use
ERTS listings in Real conp than EA listings as opposed to
where they are where there are no restrictions.

COWM SSI ONER LEIBOWTZ: M. Gates, before you
get too far into the nature of the evidence, | want to
conme back to the analysis for a second. Did you say
it's not appropriate to use a truncated Pol yG amtype
anal ysis? 1Is that what you said?

MR. GATES: |'mnot saying it's not appropriate,
| think the Comm ssion could, but we did not try this as
an inherently suspect restraint. Wat we showed in this
case was that there was market power --

COWM SSI ONER LEI BON TZ: So, you don't think
this is an inherently suspect restraint?
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MR. GATES: Under PolyGram and in the D.C
Crcuit.

COWM SSI ONER LEI BOWN TZ: Pol yGram | ndi ana
Feder ati on, Comm ssion past cases.

MR GATES: Yes, what the D.C. Grcuit held in
PolyGamis that you have to have significant judicial
experience or economc learning with regard to the
restraint in order to know that it is al nost always
going to be anticonpetitive.

G ven the fact that this particular restraint is
sonmet hing that we have not dealt with before, we did not
try this under inherently suspect analysis.

That said, it is very simlar to restraints that
we have seen before. O course, it's kind of the
evol ution of what's happened with M.Ses. First they
price fix, so get rid of discounting that way. Then
t hey just exclude discount brokers, then they excluded
EA listings, until the Comm ssion canme in in the
ei ghties and nineties, and now this is excluding them
fromsignificantly inportant services within the MS,
but not the M.S entirely.

COWM SSI ONER HARBOUR: | just want to follow up
on the question Comm ssioner Leibow tz asked about the
standard. Could it be that Real conp's policies are
hori zontal agreenents anong nmenbers who provide higher
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cost services and that these agreenents restrict market
access by non-nenber brokers who provide | ower cost
alternatives to consuners? Could one argue that?

MR GATES: Al nost, Conm ssioner Harbour,
because the Real conp --

COWM SSI ONER HARBOUR: Al npst is good enough.

MR. GATES: The Real conp policies don't preclude
brokers per se, what they do is they penalize, they
di scrim nate against a formof discounting and a form of
unbundl ed services which are represented by EA |istings.
So, | can be a "discount broker" and be on the MS.

COWM SSI ONER HARBOUR:  Ckay, and that is why
we're here. Does the agreenent to punish discounters
constitute horizontal price fixing?

MR. GATES: Cones very, very close to it. You
know, in Denny's Marina, the 7th Crcuit held that an
agreenent anongst conpetitors to exclude a di scount
seller fromtwo trade shows nerely because the seller
woul d mat ch anybody's price was, per se, illegal.

COWM SSI ONER HARBOUR: Let ne stop you there.
The "very, very close to," | hear you use that now and
you al so use that termin your brief. How should I
eval uate, then, the effect on price? Wich precedents
woul d provide for nme the best anal ogi es?

Now, you did say standard rule of reason, and
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that you didn't want to put a |abel on it, you' re not
going to call it a quick |ook, you' re not going to cal

it inherently suspect, but what |I'mthinking about is
Socony Vacuum G| that dealt with buying distressed
gasoline off the market, Catal ano, which dealt with an
agreenent not to offer credit ternms, Denny's Marina,

whi ch included an agreenment to exclude a discounter from
participating in a boat show Aren't the price effects
in this case at |least as direct as the price effects in
the three cases that | just naned?

MR. GATES: | think they're very close.

COWM SSI ONER HARBOUR:  There you go.

MR. GATES: | always have to say, the reason why
| hesitate is that this is -- it is arule that is in an
M.S. An M.S is an efficiency-enhancing joint venture.
Because of that, | hesitate to apply a per se or even a
qui ck |1 ook anal ysis, because of that fact.

So, under a rule of reason, we allowthe
respondent, after we show anticonpetitive effects, to
conme forward with a positive justification, and al so
evidence that not only is the -- is there an efficiency
justification out there, but it's actually providing
sonme efficiencies.

COWM SSI ONER HARBOUR: Wl |, let me go back to
price again. I|I'mtrying to understand how i nportant
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efficient. Mst of the governors testified they didn't
even know why they had these rules, they didn't know
what the reasons were, and we have evidence from M. Ses
across the country that place EA listings onto their --
di ssem nate themout to websites, let themfreely

di ssemnate within the M.LS, and yet we don't have any
evi dence of any probl ens.

We don't even have a conplaint. Not a single
conplaint that, oh, if you et those out to the Internet
sites, we're going to have all kinds of problens. W
don't even have that. Not even any testinony at all.
There is no basis at all to say that these are efficient
and there's any justification for these rules, at all.

So, that is why -- that is why the evidence
of -- the indirect evidence of effects, the market power
and the nature of the restraint is dispositive. Yes,
Conmi ssi oner ?

CHAI RVAN KOVACIC. Can you tell me, M. Gates,
what you think is your best case on the rel evance of
indirect effects as a way of establishing the
anticonpetitive quality of the restraint?

MR. GATES: The best case?

CHAI RMAN KOVACIC: In a rule of reason. Which
case is perhaps -- give ne a couple that you're nost
fond of.
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MR. GATES: | amtrying to recall. The reason
am hesitating for a second is that there are just cases
upon cases that state this rule, but you can take, for
instance, let's take Toys 'R Us, at the Conm ssion
| evel .

COWM SSI ONER ROSCH:  That's a per se case,
Counsel . Onh, at the Conm ssion |evel.

MR GATES: At the Conm ssion |level, it was not
only tried under a per se, but a bona fide per se, but
the Comm ssion also did a full rule of reason anal ysis,
and what the Comm ssion | ooked at was that there was a
di mnution in the percentage share of these particular
types of discounters, and the Conm ssion said, well,
wait a mnute, even though it's a snmall anmount, and even
t hough we don't have narket-w de evidence of any price
effects, the Comm ssion said, that is sufficient.

Detroit Auto Dealers as well, Detroit Auto
Deal ers, when it went up to the 6th Grcuit, the 6th
Circuit held, the fact that this changed forns of
conpetition, even though we don't agree with the
Comm ssion that there was a reduction in output, we
woul dn't characterize showoom hours as output, because
this affected the way in which deal ers conpeted, that is
sufficient under it was a rule of reason anal ysis once
agai n.
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So, both of those cases, | think, go directly to
t hat .

CHAI RVAN KOVACI C. Do you have an appell ate
decision in mnd that cones to the sane result?

MR. GATES: Well, when | was talking about
Detroit Auto Dealers, | was tal king about the 6th
Crcuit decision.

CHAI RVAN KOVACI C:  kay.

MR. GATES: So, that is an appellate deci sion.
You can look at IFD as well. Now, |IFD said that this
particul ar restraint, okay, had the types of effects
that it was looking at, it was an effects case. And the
court said, all right, even if we go beyond nerely
| ooking at the nature of the restraint, what we saw here
was that the restraint was effective. How was it
effective? Because in sone small part of Arizona,
x-rays were withheld from custonmers who wanted t hem
That was effective, and that was sufficient to show
anticonpetitive effects.

That's the sanme type of effects that we have
here, even the qualitative evidence that brokers are
changi ng the way that they conpete. They're using ERTS
listings nore often. So, it's the same type of effect

t here.

We alayO 0.0 there. 23 listings nore often.

So,
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Real conp' s share of EA listings, bel ow one percent, is
smal | er than other M.Ses, there's no question that that
has gone down.

COWM SSI ONER ROSCH: | think the chairman's
guestion, M. Gates, went to whether or not you had
authority for the proposition that you didn't need to
prove any anticonpetitive effects at all, and rather, it
was enough that you prove the nature of the restraint
and market power. And as | hear you right now, you're
saying that that really isn't what happened in | FD

MR. GATES: | was using IFD for the actual
effects evidence, you' re correct. Wat |I'msaying is,
if you |l ook at Flegel, if you |look at Tops Market, if
you | ook at Bond, all of these cases hold. Now,
whether -- | forget what the outconmes were in those
cases, but all of themhold that market power and the
nature of the restraint is -- and direct effects
evi dence, are alternatives to show substanti al
anticonpetitive effects under a traditional, full

what ever | abel you want to put on it, rule of reason

anal ysi s.



© 00 N oo o B~ wWw N P

[
o

18

woul d you specify that?

MR. GATES: Well, you |look at -- the courts used
the term"the nature of the restraint.” Wat does this
restraint tend to do? Does it tend to enhance
conpetition? Does it tend to restrict conpetition?
Price fixing, obviously the nature of that is to
restrict conpetition.

CHAI RVAN KOVACIC. On that point, do the
def endants bear their burden in the case to create

anbi guity about the purpose? That is if they offer
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power, what evidence in the record shows that the
website or search function policies were likely or did
cause conpetitive harn?

MR GATES: Well, first off, let me tal k about
the nature of the restraint, because that's -- there is
an inference that they did cause conpetitive harm
Let's talk about the policies. The website policy
restricts dissem nation of these listings out through
t he approved websites.

COW SSI ONER HARBOUR:  So, there is no evidence
in the record, or you're getting there?

MR. GATES: | amgetting there, Comm ssioner
Har bour. Because | think it's inmportant to |ay what we
m ssed and what the ALJ missed, is what is the context?
Let's look at the context of the restraints. Wat do we
think they're going to do and then we can | ook at the
actual effects evidence in |ight of that.

So, we know that Internet marketing is
i mportant, 80 percent of all buyers go to the Internet
to search for homes. W know that 74 percent of them
after looking at a hone online, will go | ook at the
house itself. Okay? W knowif we |ook at slide 3, and
this is inportant, because it goes to two points, that
20 -- now, in 2006, and this is fromthe NAR 2006
survey, 24 percent of all buyers first found the hone
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that they actually purchased on the Internet, and you
can see that that has increased since 1997
dramatically, fromtwo percent, whereas those who found
it first froma broker, i.e. through the M.S, has
decreased from 50 percent down to 36 percent.

So, now, there are two inportant ways to get to
buyers: The MLS, and the Internet. And in fact, this
probably understates the inportance of the Internet,
because if you find it froma yard sign, if your friend
tells you about it, if you read about it in the
newspaper, where do you go for the ready access to
i nformati on about the home? You go to the Internet.

COWM SSI ONER LEIBOWTZ: O your realtor.

MR, GATES: O to your realtor, correct. But
the Internet is available 24/7, that's why people |ike
it.

So, is it inmportant, then, to be on the approved
websites? Well, this is the testinony of Bob d eason,
he's a Real conp governor, and | asked himhis position
at page 123 through 24, | said, "Wuld you advise a
seller to opt out of having their listing go to al
t hese websites through the Real conp MLS? Because you
can do that, that's one of Realconmp's rules, you can opt
out as a seller, for privacy reasons, whatever?"

He said, "No.
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"Why not ?

"Less exposure.

"What does | ess exposure nean?" This suns it
up.

"It means |less price, nore narketing tinme, nore
expenses involved, |ower price on your hone, nore days
on market, nmore carrying costs. In other words, it's
nor e expensive for everybody concerned.”

So, he wouldn't advise that his clients opt out
of going to all these Internet sites, but he and the
ot her Real conp governors have decided that EA listings
can't, and shouldn't.

COWM SSI ONER LEIBON TZ: But aren't there a | ot
of ways around the restriction? Can't you go to the Ann
Arbor MLS? Can't you do flat fee exclusive right to
sell, and aren't they fairly inexpensive?

MR. GATES: Ckay, let ne -- two points, if you
go to slide 5, okay, the policies prevent EA |istings
fromgoing from-- to three of the top four. You can
get to realtor.comby double listing, |isting another

M.S, or sonmething like that, but it prevents you from



22

1 bottom statistic.

2 If you go to the next slide, this is 2005 stats.
3 COWM SSI ONER HARBOUR: M. Gates, can | go back
4 to my question, because I"'mstill waiting for the

5 answer. Looki ng beyond market power, let's put it in a
6 di fferent way, what conpetitive effects were caused by
7 Real comp' s website and search function policies?

8 MR. GATES: The conpetitive effects are that it
9 reduced the share of EA listings, changing the fornms of
10 conpetition anongst brokers within the Real conp service
11 area, in which it has market power.
12 COW SSI ONER HARBOUR:  And do we have evi dence
13 in the records to support those conpetitive effects?
14 MR. GATES: Yes. |If we goto -- let's start off
15 with slide 27, if you would. I'mstarting off with
16 this, because this cones from Real conp’s own econom st,
17 rather than a |l ot of argunent about all of the studies
18 t hat conplaint counsel's economist did. This is a

19RO O. COMWsanpt he stu' 9k180 0. 00rwebsite and search fkO 1.0knsbE9r
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If we go to slide 26, the one before, this is
t he conparison of the average of all of six MSes, al
t he data conbi ned, six MSes, over a mllion honmes, over
time, that the share of M.Ses in the ones that don't
have website policies, the red Iine represents those
that do, and then Real conp is the green |line bel ow

COWM SSI ONER LEI BON TZ: What about Dayton,
wasn't Dayton one of the M.Ses that conplaint counse
| ooked at, and wasn't it al nost identical, wthout
restrictions, and wasn't it alnost identical to the
Real conp geogr aphi c area?

MR. GATES: Right. Dayton's share on average
was about 1.24 percent, still higher than Real conp's
area, by about 20 percent. And --

COWM SSI ONER LEI BOWTZ: Well, by 20 percent,
you nean two-tenths of a percent, right?

MR. GATES: Right, two tenths of a percentage
poi nt .

The inmportant thing is, when you' re | ooking at
data, you can't cherry-pick, okay? So, rather than
cherry-picking sinply Dayton, what we did, we |ooked at
t he conbined share of all six controlled MSes, A
nunber two, we didn't see any decline in Dayton as we
did in Realconp. It's undisputed that the decline of
shares in Real conp, over tine, was at |east partially
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attributable to the policies. Realconp's own econoni st
said he could not attribute the decline wholly to
econoni ¢ or denographi c graphs.

COWM SSI ONER LEIBON TZ: Let ne follow that,
because you have this chart that you had up before was
very useful. 1Is there any evidence in the record about
comunities that had M.Ses with restrictions,
Internet-type restrictions, those restrictions were
lifted and then the effect afterwards whether it's
changed, or do you not have any?

MR. GATES: Yes, can you go to 24, please. So,
this, again, is fromReal conp’'s own economist. This is
Boul der, Col orado, which inposed a website restriction
within the tine period for which we had data, and there
you can see there's a decrease in the share of EA
listings.

COWM SSI ONER LEI BON TZ: What about post
restriction renoval ?

MR. GATES: W don't have that. W don't have
the data for sonething that a restriction was |ifted.
That' s not anywhere.

But inportant thing is, all of the effects
evi dence, you can take that down. All of the effects
evidence is consistent with -- is consistent with the
i nference that you get fromall the indirect evidence
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and the testinony of all the brokers, that by limting
exposure of EA listings, you' re going to make them | ess
val uabl e to consuners, and you're going to make t hem

| ess used; therefore, reducing the anount of conpetition
you get in that forum

COWM SSI ONER HARBOUR: Let ne ask you anot her
guestion about effects.

MR GATES: Yes.

COW SSI ONER HARBOUR: Do flat fee ERTS
contracts have the sane conpetitive effect in the market
as the EA or the exclusive agency contracts, why or why
not ?

MR. GATES: Right, that's an inportant question,
because the record is, frankly, confused on that point.
W failed to clarify it belowthe -- and | want to do

that right now So, if you go to slide 8, let's go back

to basics. An exclusive right to sell listing? An
exclusive right to sell listing neans that the seller
pays the comm ssion to the -- the agreed-upon commi ssion

to the broker, regardl ess of whether the broker sells
it, whether there's a cooperating broker involved or
whet her the seller sells it on their own.

Go to the next one, and this is paragraph 8,
that was the answer, that was admtted by Real conp.
This is paragraph 9 of the answer, Real conp admitted
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that an exclusive agency listing is different because it
reserves to the seller the right to sell on their own
and if they sell on their own they don't pay a

comm ssion. All right.

Flat-fee ERTS listings. There are discount
brokers in Real conp's service area that offer ERTS
listings. Under those ERTS listings, from for exanple,
Deni se Mbody, from Greater M chigan, M. Mncy from
M chi ganli stings.com under those ERTS |istings, even
that they're discounted, and even though you pay a fl at
fee up front, if a cooperating broker is involved, you
still pay the offer of conpensation.

Now, if you go to the next slide, if you woul d.
This is what we saw from M. Kermath, it would be slide
10. Ten. This is the "flat-fee ERTS' that Real conp
keeps referring to. And if you | ook here very
carefully, it says under this Amerisell "ERTS listings"”
you are allowed to find your own buyer and avoi d any
conmmi ssi on except what was paid to us originally.

That's an excl usive agency listing. By definition, that
is an exclusive agency listing. Wy did M. Kermath

| abel this as an ERTS listing? To get around the rules.
The exposure.

COWM SSI ONER ROSCH: Do you have any evi dence of
that? Do you have any evidence that that is why
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Anerisell didit?

MR. GATES: Well, he testified that's why he has
this particular offering.

COW SSI ONER ROSCH:  |s there evidence that he
says that he did it to avoid getting around the rul es?

MR GATES: No, | don't have that, Conm ssioner
Rosch, | didn't nmean to inply that. Wat | neant to say
is that he testified that the reason why he has this
"ERTS listing," which he only has in the Real conp
service area, nowhere else in Mchigan, is so that he
gets exposure on the approved websites. That's what he
tells his custoners, that's what he testified as to why
he did it.

Now, whether or not he knows that he's getting
around the rules, you know, that this is an EA |isting,
that's not in the record, but it's clear that under
Real comp's rules, it is. If you go two slides nore, we
go to CX-100, this is Real conp's rules thensel ves, under
Section 1.2.1, Exclusive Agency Listings, once again,
this is a type of listing they ban fromthe approved
websites, it is one in which if the seller brings their
own buyer, the seller is not obligated to pay a
commi ssion. Ckay.

Now, have they caught M. Kermath yet? As of
trial, they had not. WII they? Yes. Wat they want
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the Conmission to allow themto do is to discrimnate
agai nst any |isting, however |abeled, if it offers the
right to sell on your own. Wwy? Just read their
papers. Because if there's a contingent discount, then
that gives, according to them the seller the incentive
totry to sell on their own and therefore not use a
cooperating broker. That's the type of thing they want
to ban.

COWMM SSI ONER HARBOUR:  How significant is the
fact that not all EA contracts have been elim nated by
Real conp’' s policies?

MR. GATES: That just denonstrates that the rule
is just one step renoved from banning them all together.
Renenber, it's -- they're about 0.75 percent, under one
percent, of all listings. So, the problem 1 think,

that we had bel ow was that the ALJ said, wait a m nute,

these are available. These are -- they're still
avai l able. You can still get them They're still on
t he M.S.

What he failed to recognize, | think, was that

even though they're "available,” they' re | ess val uabl e
to consuners, as denonstrated by the fact that fewer of
them use them even as conpared to right next door, in
Ann Ar bor.

So, | don't find a lot of significance in that,
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it just shows that it's not banned what soever.
Ni nety-ni ne percent, that's pretty good.

COWM SSI ONER ROSCH: M. Gates, can Realconp, in
your judgnment, nake any rule at all that discrimnates
against EAlistings? | nmean, no matter what? Wat's
the limting principle here?

MR, GATES: | think the [imting principle is
that the conpetitor has to be statistically significant.
For exanple, | think if they said, all right, everyone
who used an EA |istings |ast year, you're not invited to
the annual picnic. That's discrimnation against people
who use EA listings, but who cares? It's not
conpetitively significant. Here, what we have, is a
rule that discrimnates against EA listings, by limting
their exposure on the Internet and limting their
exposure within the M.S itself. That is, according to
all the evidence, and according to Real conp’'s own
governors, including their president, exposure is the
key to selling real estate. So, these limtations,

t hese differences, distinctions, are conpetitively
significant. | think that's your limting principle.

COWM SSI ONER HARBOUR: Was the ALJ correct in
finding that in despite of -- in spite of Real conp's web
policy, EA contracts were able to reach -- | believe he
said 80 percent of the buyers and that dual |isting
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reaches 90 percent, and if the ALJ was correct, how
significant is that 20 percent or 10 percent of the
buyers that were excluded fromaccess to the EA
contracts?

MR GATES: First off, | don't think -- it was
not correct. The reason is that that statistic,
"statistic,” | think is just realtor lore from
somewhere. Yes, it was on the sites of two di scount
brokers, but they couldn't testify what the foundation
was. We searched in vein, there is nothing in the
record giving foundation to those at all.

More inportantly, those statistics are
contradicted by reliable studies, by NAR surveys, by
M. Mirray's studies, all of which show that the
Internet and the MLS are both inportant. And what we
| ooked at before, the 36 percent, to 24 percent, is
probably a pretty good neasure of how each of those are
i mportant.

Now, let's give themthe benefit of the doubt.
Al right, let's take that statistic, the 80/90
statistic and just say, okay, you could still get it to

all these people, so what's the big deal? WlIlI, you're
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obj ective | ack of exposure, so 10 percent, that may well
be inmportant, okay? Because in this industry, matching
buyers with sellers, when you have uni que products, and
buyers have very, very unique, differentiated tastes,
it's very inportant to have maxi mum exposure as
possi bl e.

The Conmi ssion found that in the 1993 report, we
found it in this case as well. But the second effect,
let's put aside the amount, the objective amount of the
reduced exposure, what the policies do is they create
doubt anongst consuners as to the efficacy of EA
l[istings. So, we see that in the testinony of Craig
M ncy. He said, he was here on the stand, he said,
"Yes, when | go to a client, | have to overcone al
t hese objections with regard to ny EAlistings. | have
totell them no, you' re not going to be on IDX sites;
no, you're not going to be on MwelnMchigan; 1'Il get
you to realtor.com but it's going to cost you anot her
$100. And oh, yes, you're not going to be in the
default search.” So, governors m ght have to take --
ot her brokers m ght have to take another step to find
it. So, that creates doubt.

So, you have two things: The objective |ack of
exposure; and second, the doubt that's created by these
t hi ngs, which both feed into an effect in the nost
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important way that real estate brokers get business,
referrals, and word of nmouth. |If you don't get good,
satisfied custonmers for using your listings, trying them
out, getting -- being successful, you' re not going to do
wel | .

COWM SSI ONER HARBOUR:  There i s sonet hi ng that
is puzzling me a little bit. 1'mgoing to go back to
one of the first questions that was asked about the
standard that you're using to eval uate.

MR, GATES: Sure.

COWM SSI ONER HARBOUR:  You wer e sayi ng that
| abel s are not inportant, you were going to | ook at a
rul e of reason analysis, and then when | asked you about
whether it's price fixing, you said it canme very cl ose
to a formof price fixing. So, |I'mthinking about this
in the context of California Dental. There was a
continuum How can you be very close to price fixing and
be rule of reason? 1Isn't a continuumof rule of reason,
you know, quick | ook, inherent suspect, per se, it's on
a continuum How can | be very close to price fixing if
|"mfull-blown rule of reason?

MR. GATES: You could have price fixing in a
joint venture such as in EM, where it was necessary to
fix the enhancing integration of resources.

COWM SSI ONER HARBOUR: | understand, but that's
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i nherently suspect, and didn't you say that you weren't
| ooking at this under inherently suspect, you were
| ooking at it under a full-blown rule of reason?

MR GATES: Well, | didn't use the term

“full-blown," because nobody knows what that neans.

COWM SSI ONER HARBOUR: Exactly, nobody knows
what rule of -- I'"mjust trying to pinpoint how you're
| ooking at this and how this can be if you' re saying
rul e of reason, but very close to price fixing.

MR. GATES: Take PolyGram at the Conmmi ssion
level. What the Commission did in PolyGamwas to say
that this particular restraint was inherently suspect.

COW SSI ONER HARBOUR: And Pol yGram |
understand, and that is a framework that | do
understand, but | heard you say that you weren't

anal yzing this under the inherently suspect.

MR. GATES: You are correct there, Conm Sssioner

Har bour .

COWM SSI ONER HARBOUR: | renenber reading in the
conplaint that it was inherently suspect. So, |'m
conf used.

MR. GATES: First off, in PolyGam at the
Comm ssion | evel, the Comm ssioner went beyond an
i nherently suspect analysis and did a rule of reason
analysis as well, and that's the type of rule of reason
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anal ysis that we have -- that you can apply here, which
is let's look at the effects, let's |ook at the market
power, let's | ook at other evidence, other than sinply
the nature of the restraint. GCkay? That's what | was
getting at in PolyG am

The conpl ai nt says that these restraints are
i nherently suspect, it also says that they fail under
basically alternatively fail under a rule of reason
anal ysis. Paragraph -- what we're presenting to the
Conmi ssion is sufficient evidence under rule of reason,
no matter how you want to do it. |If you were to | abe

t hese as inherently suspect, you could, | think, because
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COW SSI ONER LEIBONTZ: As well as in the
conplaint. So, are you throwing that part of the brief
under the bus?

MR GATES: No, no.

COW SSI ONER LEIBONTZ: O in the house, so to
speak?

MR. GATES: |In our brief, we have al ways
consistently, fromthe trial level onto the Conmm ssion
| evel, argued that the evidence of market power,
conbined with the nature of restraint, is enough. An
i nherently suspect analysis only | ooks at the nature of
the restraint. G ven the |ook of judicial experience,
| ook of econom c | earning on these particul ar ones,
there is a good argunent that they could be inherently
suspect, but | think the nore prudent approach woul d be
to approach this under a rule of reason analysis, given
t he pernicious nature, given market power, and given the
effects.

COW SSI ONER LEIBON TZ: There isn't a realtor
case in the 1980s and 1990s where realt