UNITED STATES OF AMERICA
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FINAL ORDER

This matter having been heard by the Commission upon the appeal of Respondent and the
cross-appeal of complaint counsel; and the Commission having determined that the acquisition
by Evanston Northwestern Healthcare Corporation (“ENH”) of Highland Park Hospital
(“Highland Park™) in 2000 violated Section 7 of the Clayton Act, for the reasons stated in the
Opinion of the Commission issued on August 6, 2007 (*“Opinion”); and the Commission having
affirmed the Initial Decision as to liability, but having vacated the proposed order issued as part
of the Initial Decision, for the reasons stated in the Opinion; and the Commission having
considered the submissions of Respondent and complaint counsel regarding a proposed final
order; the Commission has now determined to issue a Final Order to remedy Respondent’s
violation of Section 7 of the Clayton Act. Accordingly,

It is ordered that the following order to cease and desist be, and hereby is, entered:
l.

IT IS ORDERED that, as used in this Order, the following definitions apply:

A “Commission” means Federal Trade Commission.

B.



managed care-related budget information.

“Contract Management System” means a software application or other system that
houses contract rates and is utilized for patient billing and modeling Pre-existing
Contract rates and/or proposed rates.

“Corporate Managed Care Department” means the department that will be
responsible for Contract Administration for both Evanston and Highland Park.

“ENH” or “Respondent” means Evanston Northwestern Hospital Corporation, its
directors, officers, employees, agents, representatives, successors, and assigns; its
joint ventures, subsidiaries, divisions, groups and affiliates controlled by Evanston
Northwestern Hospital Corporation, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of each.

“Evanston,” means Evanston Hospital and Glenbrook Hospital, the hospitals
owned by ENH and located at 2650 Ridge Avenue, Evanston, Illinois, and 2100
Pfingston Road, Glenview, Illinois, respectively.

“Evanston Negotiating Team” means the team responsible for negotiating a
Managed Care Contract for Hospital Services for Evanston when a Payor
negotiates Managed Care Contracts for Hospital Services for Evanston separate
from Hospital Services for Highland Park.

“Final Offer Arbitration” means a manner of arbitration whereby each party in a
disputed matter submits its best and final offer to an arbitrator who is then
required to choose what he or she believes is the best offer (sometimes referred to
as "baseball style arbitration").

“Highland Park,” means Highland Park Hospital, the hospital owned by ENH and
located at 777 Park Avenue West, Highland Park, Illinois.

“Highland Park Negotiating Team” means the team responsible for negotiating a
Managed Care Contract for Hospital Services for Highland Park when a Payor
negotiates Managed Care Contracts for Hospital Services for Highland Park
separate from Hospital Services for Evanston.

“Hospital” means any human medical care facility licensed as a hospital in the
state in which the facility is located.

“Hospital Services” means all inpatient hospital services, which include a broad
cluster of medical, surgical, diagnostic, treatment, and all other services that are
included as part of an admission of a patient to an inpatient bed within Evanston






IT IS FURTHER ORDERED that Respondent shall

A

Negotiate Managed Care Contracts for Hospital Services for Highland Park
separately and independently from Managed Care Contracts for Hospital Services
for Evanston, and vice versa;

Not make any Managed Care Contract for Hospital Services for Evanston
contingent on entering into a Managed Care Contract for Hospital Services for
Highland Park, or vice versa;

Not make the availability of any price or term included in a Managed Care
Contract for Hospital Services for Evanston contingent on entering into or
agreeing to any particular price or term included in a Managed Care Contract for
Hospital Services at Highland Park, or vice-versa; and

At the request of the Payor, submit any disputes as to prices and/or terms arising
out of the separate and independent negotiations required by Paragraphs Il.A.- C.
of this Order:

1. first to mediation under the Commercial Mediation Rules of the American
Avrbitration Association (“AAA”), and, if the dispute cannot be settled by
mediation, at the request of the Payor to a single arbitrator, mutually
agreed upon by ENH and the Payor, who shall conduct binding arbitration
in accordance with the Commercial Arbitration Rules of the AAA at a
location mutually agreed upon by ENH and the Payor, in order to
determine fair and reasonable prices and/or terms assuming competition
between the hospitals as would exist but for the Merger;

2. the arbitration shall be conducted as Final Offer Arbitration, unless ENH
and the Payor agree to an alternative manner of arbitration;

3. costs of the arbitration (other than attorneys fees, which shall be borne by
the party that incurs them) shall be borne by the loser if Final Offer
Arbitration; if a manner other than Final Offer Arbitration or if the parties
settle the matter prior to issuance of the final decision by the arbitrator, the
arbitrator shall assess costs, unless the parties agree as to the allocation of
costs;



4, provided, however, that neither the mediator nor the arbitrator shall have
any responsibility or authority to resolve issues concerning any violation
or possible violation of this Order; the Commission retains jurisdiction
over these issues.

Provided further, however, that nothing in this Paragraph shall prohibit Respondent from
negotiating a Managed Care Contract with a particular Payor for Hospital Services for
both Highland Park and Evanston jointly, if that Payor elects to negotiate jointly for all
Hospitals rather than to negotiate separate Managed Care Contracts.

IT ISFURTHER ORDERED that

A.

No later than thirty (30) days after this Order becomes final, Respondent shall
establish and thereafter maintain the Evanston Negotiating Team and the
Highland Park Negotiating Team, which teams shall operate independent of each
other and negotiate Managed Care Contracts separately and in competition with
each other and other Hospitals.

The Highland Park Negotiating Team shall be exclusively responsible for
negotiating Managed Care Contracts for Hospital Services for Highland Park
when separate contracts are negotiated pursuant to Paragraph Il. of this Order.

The Evanston Negotiating Team shall be exclusively responsible for negotiating
Managed Care Contracts for Hospital Services for Evanston when separate
contracts are negotiated pursuant to Paragraph Il. of this Order.

At the request of a specific Payor, ENH shall be permitted to negotiate a Managed
Care Contract for Hospital Services jointly for both Evanston and Highland Park
for that specific Payor for that specific Managed Care Contract; provided,
however, that neither the Highland Park Negotiating Team nor the Evanston
Negotiating Team shall be involved in the joint negotiations.

V.

IT ISFURTHER ORDERED that

A.

Respondent shall maintain Managed Care Contracting Information with respect to
Evanston separate and confidential from Managed Care Contracting Information
with respect to Highland Park.



Managed Care Contracting Information with respect to Evanston shall not,
directly or indirectly, be transmitted to or received by the Highland Park
Negotiating Team, and Managed Care Contracting Information with respect to
Highland Park shall not, directly or indirectly, be transmitted to or received by the
Evanston Negotiating Team, except as otherwise provided in this Order.

No later than thirty (30) days after this Order becomes final, Respondent shall
implement procedures and protections to ensure that Managed Care Contracting
Information for Evanston, on the one hand, and Highland Park, on the other, is
maintained separate and confidential, including but not limited to:

1. establishing a firewall-type mechanism that prevents the Evanston
Negotiating Team from requesting, receiving, sharing, or otherwise
obtaining any Managed Care Contracting Information with respect to
Highland Park, and prevents the Highland Park Negotiating Team from
requesting, receiving, sharing, or otherwise obtaining any Managed Care
Contracting Information with respect to Evanston;

2. establishing a Contract Management System for the Highland Park
Negotiating Team that is separate or clearly-partitioned from the Contract
Management System for the Evanston Negotiating Team to ensure the
confidentiality of Managed Care Contracting Information; and

3. causing each of Respondent’s employees with access to Managed Care
Contracting Information to maintain the confidentiality required by the
terms and conditions of this Order, including but not limited to:

a. requiring each employee to sign a statement that the individual will
comply with these terms;

b. maintaining complete records of all such statements at
Respondent’s headquarters; and

C. providing an officer’s certification to the Commission stating that
such statements have been signed and are being complied with by
all relevant employees.

Nothing in this Order shall prevent the Highland Park Negotiating Team from
requesting, receiving, sharing, using or otherwise obtaining Managed Care
Contracting Information with respect to Hospital Services for Highland Park.

Nothing in this Order shall prevent the Highland Park Negotiating Team from
requesting, receiving, sharing, using or otherwise obtaining non-Managed Care



Contracting Information relating to any ENH Hospital or the entire ENH system,
including, but not limited to, information related to costs, quality, patient mix,
service utilization, experience data, budgets, capital needs, expenses, and
overhead.

Nothing in this Order shall prevent the Evanston Negotiating Team from
requesting, receiving, sharing, using, or otherwise obtaining Managed Care
Contracting Information with respect to Hospital Services for Evanston.

Nothing in this Order shall prevent the Evanston Negotiating Team from
requesting, receiving, sharing or otherwise obtaining non-Managed Care
Contracting Information relating to any ENH Hospital or the entire ENH system,
including, but not limited to, information related to costs, quality, patient mix,
service utilization, experience data, budgets, capital needs, expenses, and
overhead.

If a Payor elects to negotiate and contract jointly for Hospital Services for both
Highland Park and Evanston, nothing in this Order shall prohibit ENH from
requesting or obtaining Managed Care Contracting Information with respect to
Hospital Services for both Evanston and Highland Park for that particular Payor
or from using that Managed Care Contracting Information for that particular Payor
with respect to the joint negotiations and contracting for that particular Managed
Care Contract.

Nothing in this Order shall prevent the Corporate Managed Care Department from
requesting Managed Care Contracting Information from the Evanston Negotiating
Team or the Highland Park Negotiating Team, provided, however, that

1. the Managed Care Contracting Information that is requested and obtained
is used solely for the purpose of Contract Administration, and

2. the Corporate Managed Care Department is prohibited from providing,
sharing, or otherwise making available Managed Care Contracting
Information:

a. from the Highland Park Negotiating Team to or with the Evanston
Negotiating Team; or

b. from the Evanston Negotiating Team to or with the Highland Park
Negotiating Team.






VII.



3. the identity of each member of the Evanston Negotiating Team, the
Highland Park Negotiating Team, and the Corporate Managed Care
Department.

C. Within sixty (60) days after the date this Order becomes final, and every sixty (60)
days thereafter until Respondent has fully complied with paragraphs V and IX.A.,
and has obtained the signed statements of all of Respondent’s employees described
in Paragraph 1V.C.3. and who are employed by the Respondent as of the date this
Order becomes final, submit a verified written report to the Commission setting
forth in detail the manner and form in which it has complied and is complying with
the Order.

VIII.

IT IS FURTHER ORDERED that, for the purpose of determining or securing
compliance with this Order, and subject to any legally recognized privilege, and upon written
request and five (5) days notice to the Respondent made to its headquarters address, Respondent
shall, without restraint or interference, permit any duly authorized representative of the
Commission:

A Access, during business office hours of the Respondent and in the presence of
counsel, to all facilities and access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda, calendars, and all other records and documents in its
possession, or under its control, relating to any matter contained in this Order,
which copying services shall be provided by Respondent at the request of the
authorized representative(s) of the Commission and at the expense of the
Respondent; and

B. To interview officers, directors, or employees of the Respondent, who may have
counsel present, regarding such matters.

IX.
IT ISFURTHER ORDERED that Respondent shall
A. Within thirty (30) days after the date this Order becomes final, send by first class
mail, return receipt requested, a copy of this Order to each officer and director of
ENH; and
B. Within ten (10) days of appointment of any new officer or director of ENH, send

by first class mail, return receipt requested, a copy of this Order to such officer or
director.
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X.
IT IS FURTHER ORDERED that, for a period commencing on the date this Order
becomes final and continuing for ten (10) years, Respondent shall not, directly or indirectly,
through subsidiaries or otherwise, without providing advance written notice to the Commission:

A Acquire any Ownership Interest in:

1. a Hospital that is located within the Chicago Metropolitan Statistical Area;
or
2. any Person that Operates a Hospital that is located within the Chicago

Metropolitan Statistical Area; or

B. Enter into any agreement or other arrangement to Operate or otherwise obtain
direct or indirect ownership, management, or control of a Hospital that is located
within the Chicago Metropolitan Statistical Area, or any part thereof, including but
not limited to a lease of or management contract for any such Hospital.

Said notification shall be given on the Notification and Report Form set forth in the Appendix to
Part 803 of Title 16 of the code of Federal Regulations as amended (hereinafter referred to as the
“Notification”), and shall be prepared and transmitted in accordance with the requirements of that
part, except that no filing fee will be required for any such Notification; Notification shall be filed
with the Secretary of the Commission; Notification need not be made to the Department of
Justice; and Notification is required only of the Respondent and not of any other party to the
transaction. Respondent shall provide two (2) complete copies (with all attachments and exhibits)
of the Notification to the Commission at least thirty (30) days prior to consummating any such
transaction (hereafter referred to as the “first waiting period”). If, within the first waiting period,
representatives of the Commission make a written request for additional information or
documentary material (within the meaning of 16 C.F.R. § 802.20), Respondent shall not
consummate the transaction until thirty (30) days after substantially complying with such request.
Early termination of the waiting periods in this Paragraph may be requested by Respondent and,
where appropriate, granted by a letter from the Commission’s Bureau of Competition, provided
however, that prior notification shall not be required by this Paragraph for a transaction for which
notification is required to be made, and has been made, pursuant to Section 7A of the Clayton Act,
15 U.S.C. § 18a.
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XI.

IT IS FURTHER ORDERED that, Respondent shall notify the Commission at least
thirty (30) days prior to (1) any proposed dissolution of Respondent; (2) any proposed acquisition,
merger, or consolidation of Respondent; or (3) any other change in Respondent including, but not
limited to, assignment or creation or dissolution of subsidiaries, if such change might affect
compliance obligations arising out of this Order.

XIl.

IT IS FURTHER ORDERED that this Order shall terminate twenty (20) years from the
date on which this Order becomes final.

By the Commission.

Donald S. Clark
Secretary

SEAL
ISSUED: April 24, 2008



