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UNITED STATES OF AMERICA

BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: William E. Kovacic, Chairman

Pamela Jones Harbour

Jon Leibowitz

J. Thomas Rosch

____________________________________

)

In the Matter of )

)

Agrium Inc., ) Docket No. C-4219

a corporation, and )

)

UAP Holding Corporation, )

a corporation. )

____________________________________)

ORDER TO HOLD SEPARATE AND MAINTAIN ASSETS

(Public Record Version)

The Federal Trade Commission (“Commission”) having initiated an investigation of the

proposed acquisition by Respondent Agrium Inc. (“Agrium”) of the outstanding voting securities

of Respondent UAP Holding Corporation (“UAP”), hereinafter referred to collectively as

“Respondents,” and Respondents having been furnished thereafter with a copy of the draft of

Complaint that the Bureau of Competition proposed to present to the Commission for its

consideration and which, if issued by the Commission, would charge Respondents with

violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the

Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission having thereafter executed

an Agreement Containing Consent Orders (“Consent Agreement”), containing an admission by

Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a

statement that the signing of said Consent Agreement is for settlement purposes only and does

not constitute an admission by Respondents that the law has been violated as alleged in such

Complaint, or that the facts as alleged in such Complaint, other than jurisdictional facts, are true,

and waivers and other provisions as required by the Commission’s Rules; and
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1. Richard Gilmore shall serve as Interim Monitor, pursuant to the agreement

executed by the Interim Monitor and Respondents and attached as Confidential

Appendix A (“Monitor Agreement”).

(a) Respondents shall, no later than one (1) day after the Acquisition Date,

pursuant to the Monitor Agreement, transfer to and confer upon the

Interim Monitor all rights, powers, and authority necessary to permit the

Interim Monitor to perform his duties and responsibilities pursuant to this

Hold Separate, in a manner consistent with the purposes of the Decision

and Order and in consultation with Commission staff, and shall include in

the Monitor Agreement all provisions necessary to effectuate this

requirement.

(b) The Monitor Agreement shall require that the Interim Monitor shall act in

a fiduciary capacity for the benefit of the Commission.

(c) The Interim Monitor shall have the responsibility for monitoring the

organization of the Hold Separate Business; supervising the management

of the Hold Separate Business by the Manager; maintaining the

independence of the Hold Separate Business; and monitoring

Respondents’ compliance with their obligations pursuant to the Orders,

including maintaining the viability, marketability and competitiveness of

the Hold Separate Business pending divestiture.

(d) Subject to all applicable laws and regulations, the Interim Monitor shall

have full and complete access to all personnel, books, records, documents

and facilities of the Hold Separate Business, and to any other relevant

information as the Interim Monitor may reasonably request including, but

not limited to, all documents and records kept by Respondents in the

ordinary course of business that relate to the Hold Separate Business. 

Respondents shall develop such financial or other information as the

Interim Monitor may reasonably request and shall cooperate with the

Interim Monitor.  Respondents shall take no action to interfere with or

impede the Interim Monitor’s ability to monitor Respondents’ compliance

with this Hold Separate, the Consent Agreement or the Decision and Order

or otherwise to perform his duties and responsibilities consistent with the

terms of this Hold Separate.

(e) The Interim Monitor shall have the authority to employ, at the cost and

expense of Respondents, such consultants, accountants, attorneys, and

other representatives and assistants as are reasonably necessary to carry out

the Interim Monitor’s duties and responsibilities.
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(f) The Commission may require the Interim Monitor and each of the Interim

Monitor’s  consultants, accountants, attorneys, and other representatives

and assistants to sign an appropriate confidentiality agreement relating to

materials and information received from the Commission in connection

with performance of the Interim Monitor’s duties.

(g) Respondents may require the Interim Monitor and each of the Interim

Monitor’s  consultants, accountants, attorneys, and other representatives

and assistants to sign an appropriate confidentiality agreement; provided,

however, such agreement shall not restrict the Interim Monitor from

providing any information to the Commission.

(h) Thirty (30) days after the Acquisition Date, and every thirty (30) days

thereafter until the Hold Separate terminates, the Interim Monitor shall

report in writing to the Commission concerning the efforts to accomplish

the purposes of this Hold Separate and Respondents’ compliance with

their obligations under the Hold Separate and the Decision and Order. 

Included within that report shall be the Interim Monitor’s assessment of

the extent to which the businesses comprising the Hold Separate Business

are meeting (or exceeding) their projected goals as are reflected in

operating plans, budgets, projections or any other regularly prepared

financial statements.

(i) If the Interim Monitor ceases to act or fails to act diligently and consistent

with the purposes of this Hold Separate, the Commission may appoint a

substitute Interim Monitor consistent with the terms of this Hold Separate,

subject to the consent of Respondents, which consent shall not be

unreasonably withheld.  If Respondents have not opposed, in writing,

including the reasons for opposing, the selection of the substitute Interim

Monitor within ten (10) days after notice by the staff of the Commission to

Respondents of the identity of any substitute Interim Monitor,

Respondents shall be deemed to have consented to the selection of the

proposed substitute Interim Monitor.  Respondents and the substitute

Interim Monitor shall execute a Monitor Agreement, subject to the

approval of the Commission, consistent with this paragraph.

(j) The Interim Monitor shall serve until the day after the Divestiture Date

pertaining to the last divestiture of the Farm Supply Assets and Farm

Supply Business in the Hold Separate Business; provided, however, that
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(d) The Manager shall make no material changes in the ongoing operations of

the Hold Separate Business except with the approval of the Interim

Monitor, in consultation with the Commission staff. 

(e) The Manager shall have the authority, with the approval of the Interim
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replace departing or departed employees with persons who have similar

experience and expertise or determine not to replace such departing or departed

employees.

6. In connection with support services or products not included within the Hold

Separate Business, Respondents shall continue to provide, or offer to provide, the

same support services to the Hold Separate Business as customarily have been or

were being provided to such businesses by Respondent UAP prior to the date the

Consent Agreement is signed by Respondent UAP.  For any services or products

that Respondents may provide to the Hold Separate Business, Respondents may

charge no more than the same price they charge others for the same services or

products.  Respondents’ personnel providing such services or products must retain

and maintain all Confidential Business Information of or pertaining to the Hold

Separate Business on a confidential basis, and, except as is permitted by this Hold

Separate, such persons shall be prohibited from disclosing, providing, discussing,

exchanging, circulating, or otherwise furnishing any such information to or with

any person whose employment involves any of Respondents’ businesses, other

than the Hold Separate Business.  Such personnel shall also execute

confidentiality agreements prohibiting the disclosure of any Confidential Business

Information of the Hold Separate Business.

(a) Respondents shall offer to the Hold Separate Business any services and

products that Respondents provide, in the ordinary course of their

businesses, to their other businesses directly or through third party

contracts, or that they have provided in the ordinary course of their

businesses directly or through third party contracts to the businesses

constituting the Hold Separate Business at any time since September 1,

2007.  The Hold Separate Business may, at the option of the Manager with

the approval of the Interim Monitor, obtain such services and products

from Respondents.  Subject to the foregoing, the services and products that

Respondents shall offer the Hold Separate Business shall include, but shall

not be limited to, the following:

(1) human resources and administrative services, including but not

limited to payroll processing, labor relations support, pension

administration, and procurement and administration of employee

benefits, including health benefits;

(2) federal and state regulatory compliance and policy development

services;
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(3) environmental health and safety services, which are used to

develop corporate policies and insure compliance with federal and

state regulations and corporate policies;

(4) financial accounting services;

(5) preparation of tax returns;

(6) audit services;

(7) information technology support services;

(8) processing of accounts payable and accounts receivable;

(9) technical support;

(10) procurement of supplies;

(11) maintenance and repair of facilities;

(12) procurement of goods and services utilized in the ordinary course

of business by the Hold Separate Business; and

(13) legal services.

(b) The Hold Separate Business shall have, at the option of the Manager with

the approval of the Interim Monitor, the ability to acquire services and

products from third parties unaffiliated with Respondents.
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Such financial resources to be provided to the Hold Separate Business shall

include, but shall not be limited to, (i) general funds, (ii) capital, (iii) working

capital, and (iv) reimbursement for any operating losses, capital losses, or other

losses; provided, however, that, consistent with the purposes of the Decision and

Order and in consultation with the Interim Monitor, the Manager may reduce in

scale or pace any capital or research and development project, or substitute any

capital or research and development project for another of the same cost.

8. Respondents shall cause the Interim Monitor, the Manager, and each of

Respondents’ employees having access to Confidential Business Information of or

pertaining to the Hold Separate Business to submit to the Commission a signed

statement that the individual will maintain the confidentiality required by the

terms and conditions of this Hold Separate.  These individuals must retain and

maintain all Confidential Business Information of or pertaining to the Hold

Separate Business on a confidential basis and, except as is permitted by this Hold

Separate, such Persons shall be prohibited from disclosing, providing, discussing,

exchanging, circulating, or otherwise furnishing any such information to or with

any other Person whose employment involves any of Respondents’ businesses or

activities other than the Hold Separate Business.

9. Except for the Manager, Hold Separate Business employees, and support services

employees involved in providing services to the Hold Separate Business pursuant

to this Hold Separate, and except to the extent provided in this Hold Separate,

Respondents shall not permit any other of its employees, officers, or directors to

be involved in the operations of the Hold Separate Business.

10. Respondents’ employees (excluding the Hold Separate Business employees and

employees involved in providing support services to the Hold Separate Business

pursuant to Paragraph II.C.6.) shall not receive, or have access to, or use or

continue to use any Confidential Business Information of the Hold Separate

Business except:

(a) as required by law; and

(b) to the extent that necessary information is exchanged:

(1) in the course of consummating the Acquisition;

(2) in negotiating agreements to divest assets pursuant to the Consent

Agreement and engaging in related due diligence;

(3) in complying with this Hold Separate or the Consent Agreement;
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marketability, and competitiveness of the Agrium Assets & Business.  Among other

things that may be necessary, Respondent shall:

1.  Maintain the operations of the Agrium Assets & Business in the regular and

ordinary course of business and in accordance with past practice (including

regular repair and maintenance);

2. Provide sufficient working capital to operate the Agrium Assets & Business at

least at current rates of operation, to meet all capital calls with respect to the

Agrium Assets & Business and to carry on, at least at their scheduled pace, all

capital projects, business plans and promotional activities;

3. Make available for use by the Agrium Assets & Business funds sufficient to

perform all routine maintenance and all other maintenance as may be necessary to,

and all replacements of, the Agrium Assets & Business;

4. Continue, at least at their scheduled pace, any additional expenditures relating to

the Agrium Assets & Business authorized prior to the date the Consent Agreement

was signed by Respondents including, but not limited to, all marketing

expenditures;

5. Use best efforts to maintain and increase sales of the Agrium Assets & Business,

and to maintain at budgeted levels for the year 2007 or the current year, whichever

are higher, all administrative, technical, and marketing support for the Agrium

Assets & Business;

6. Provide such support services to the Agrium Assets & Business as were being

provided to these businesses as of the date the Consent Agreement was signed by

Respondents;

7. Maintain a work force at least as equivalent in size, training, and expertise to what

has been associated with the Agrium Assets & Business prior to the Acquisition;

8. Assure that Respondents’ employees with primary responsibility for managing

and operating the Agrium Assets & Business are not transferred or reassigned to

other areas within Respondents’ organizations except for transfer bids initiated by

employees pursuant to Respondents’ regular, established job posting policy; and

9. Use best efforts to preserve and maintain the existing relationships with

customers, suppliers, vendors, private and governmental entities, and others

having business relations with the Agrium Assets & Business. 

E. Until the respective Divestiture Date for each of the Farm Supply Assets and Farm

Supply Business in the Hold Separate Business has occurred, Respondents shall provide
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each Farm Supply Employee with reasonable financial incentives to continue in his or her

position consistent with past practices and/or as may be necessary to preserve the

marketability, viability and competitiveness of the relevant Farm Supply Assets and Farm

Supply Business pending divestiture.  Such incentives shall include a continuation of all

employee benefits, including regularly scheduled raises, bonuses, vesting of pension

benefits (as permitted by law), and additional incentives as may be necessary to assure the

continuation and prevent any diminution of the viability, marketability and

competitiveness of the Farm Supply Assets and Farm Supply Business until the

applicable Divestiture Date(s) occur(s), and as may otherwise be necessary to achieve the

purposes of this Hold Separate.
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prevent the destruction, removal, wasting, deterioration, or impairment of any of the

relevant Farm Supply Assets and Farm Supply Business except for ordinary wear and

tear.

III.
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B. The day after the Divestiture Date of the last of the Farm Supply Assets required

to be divested pursuant to the Decision and Order;  provided, however, that (1) the

Farm Supply Assets relating to each Farm Supply Business identified in Appendix

A of the Decision and Order shall be included in the Hold Separate Business only

until such assets are divested pursuant to Paragraph II.A. of the Decision and

Order and (2) each business identified in Appendix C of this Hold Separate shall

be included in the Hold Separate Business only until Respondents have divested

the corresponding Agrium Assets & Business in the relevant market pursuant to

Paragraph II.A. of the Decision and Order.

By the Commission.

Donald S. Clark

Secretary

SEAL:

ISSUED:  May 1, 2009
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Appendix A

[Redacted From The Public Record Version But Incorporated By Reference]
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Appendix B

NOTICE OF DIVESTITURE AND REQUIREMENT FOR CONFIDENTIALITY

Agrium Inc. (“Agrium”) and UAP Holding Corporation (“UAP”), referred to as

“Respondents,” have entered into an Agreement Containing Consent Orders (“Consent

Agreement”) with the Federal Trade Commission (“Commission”) providing for divestiture of

certain businesses and assets and other relief, in connection with the acquisition of UAP by

Agrium.  Under the terms of the Consent Agreement, Agrium must divest the businesses and

assets, at the locations identified in Attachment A, to persons approved by the Commission and

in a manner acceptable to the Commission, within 180 days of the consummation of Agrium’s

acquisition of UAP.

As used in the Consent Agreement, the term “Hold Separate Business” means the

businesses and assets identified in Attachment A, and all full-time, part-time or contract

employees of those businesses.  During the Hold Separate Period, which begins on the date

Agrium acquires UAP and ends after Agrium has completed the required divestitures, Agrium

must hold the Hold Separate Business separate, apart, and independent from Agrium’s other

businesses.  The businesses within the Hold Separate Business must be maintained as ongoing,
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The Commission has appointed [Name                ] to serve as Interim Monitor until the

divestitures are completed to oversee compliance with the hold separate and asset maintenance

requirements of the Consent Agreement. [   Name       ] can be contacted at: [toll free number; e-

mail address].  Because any violation of the Consent Agreement may subject Respondents to
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Appendix C

Additional Hold Separate Business

Relevant Area Business Name & Address

Pocomoke City, MD UAP

7311 Ocean Hwy.

Pocomoke City, MD  21851

Pocomoke City, MD UAP

5708 Onley Rd.

Girdletree, MD  21829


