
IN UNITED STATES DISTRICT COURT
FOR THE EASTER'\' DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
2000

FILED

12 P 4: 11
FEDERAL TRADE COMMISSION,

and

COMMONWEALTH OF VIRGINIA
ex. rel. ROBERT F. MCDONNELL,
ATTORNEY GENERAL,

Plaintiffs,
v.

INOVA HEALTH SYSTEM



maintaining the status quo during the pendency of an administrative proceeding before the

Commission adjudicating defendant Inova's proposed merger with PWHS that has been

commenced by the Commission pursuant to Sections 7 and 11 ofthe Clayton Act, 15 U.S.c. §§

18 and 21.

Unless prevented, the combination of these two financially sound,



the Clayton Act, 15 U.S.C. § 22.

2.





has become final, would be in the interest of the public -

the Commission by any of its attorneys designated by it for such purpose
may bring suit in a district court of tbe United States to enjoin any such



found, will be determined by tbe Commission through an administrative proceeding and will be

subject to judicial review. On May 9, 2008, the Attorney General of Virginia



15. Competition among hospitals for inclusion in those networks has lowered, and

will continue to lower or constrain, the cost of health care services, ultimately lowering the costs

to consumers and taxpayers, while continuing to make high-quality health care available.

16. Hospitals also compete for patients on the basis of quality, customer service,



and PWHS spur each other to improve quality, services and amenities at each other's facilities.

[ Redacted] at PWHS and Inova Fair Oaks provide a striking example of this non-price

competition. When PWHS opened [ Redacted] from Inova Fair Oaks, Inova Fair Oaks [

Redacted]. Similarly, PWHS decided to [ Redacted] Inova Fair Oaks and Fairfax.

21. Because of their quality, convenience, and location, Inova Fair Oaks and Fairfax

are PWHS' closest competitors. In 2006, over 87 percent of all residents in PWHS' primary

service area (the region comprising 75 percent ofPWHS' discharges in the relevant product

market) who were hospitalized were admitted to PWHS or an Inova hospital. Hospitals other

than Inova Fair Oaks and Fairfax specifically Fauquier and Potomac Hospitals - have only

small shares in PWHS' primary service area. Health plans also view Inova as the next best

substitute for PWHS in setting up their networks. As a result, PWHS views Inova Fair Oaks and

Fairfax as its primary competitors.

22. As a large hospital system with five geographically dispersed hospitals, Inova has

a broader view of competition. Nevertheless, Inova views PWHS [Redacted].

VII.

THE RELEVANT MARKET IS GENERAL, ACUTE CARE INPATIENT

HOSPITAL SERVICES IN NORTHERN VIRGINIA

23. The relevant product market in which to analyze the Merger is general, acute care

inpatient hospital services sold to private payors, including commercial health plans. General

acute care inpatient hospital services are a broad cluster of basic medical and surgical diagnostic

and treatment services that include an overnight stay in the hospital by the patient. General acute

care inpatient hospital services exclude: (a) services at hospitals that serve solely children,

military personnel and veterans; (b) services at outpatient facilities that provide same-day service
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only; (c) sophisticated services known in the industry as "tertiary" services such as open heart

surgery and transplants; and (d) psychiatric, substance abuse, and rehabilitation services.

24. Patients who require acute care inpatient hospital services must be admitted to a

general acute care inpatient hospital by a physician with admitting privileges at that hospital.

25. The relevant geographic market in which to analyze the Merger is an area no

larger than Northern Virginia or the Commonwealth of Virginia's Health Planning Region II

("HPR II") and Fauquier County, and broad enough to include both Inova and PWHS. HPR II is

a geographic region designated by the Commonwealth of Virginia as a healtheare planning

region for Certificate of Public Need purposes and as such represents Virginia's view that the

area is a distinct healthcare area for purposes of determining healthcare needs and licensing

facilities. HPR II includes the counties of Arlington, Fairfax, Loudoun, and Prince William, as

well as the independent cities of Alexandria, Fairfax, Falls Church, Manassas, and Manassas

Park.

26. Hospitals and systems outside of the relevant geographic market do not compete

with defendants for the provision of general, acute care inpatient services in the relevant

geographic market Few patients who live within the geographic market travel outside its

borders to seek these general acute care inpatient services in, for example, Maryland or

Washington, D.C hospitals. In 2006, for the hospitals located in Northern Virginia,

approximately 90 percent of their patients came from Northern Virginia. Of the patients who

reside in Northern Virginia, approximately 90 percent go to hospitals in Northern Virginia,

27. The explanation for these patterns is simple. Patients prefer to be admitted to a

high quality general acute care hospital close to where they live. Therefore, patients perceive

only conveniently located hospitals that provide quality care to be acceptable for general, acute
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care



Hospitals in Northern Virginia

1. Prince William Hospital (Manassas)

2. lnova Fair Oaks Hospital (Fairfax)

lnova Fairfax Hospital (Falls Church)

Inova Loudoun Hospital (Leesburg)

lnova Mount Vernon Hospital (Alexandria)

Inova AlexandriaHospital (Alexandria)

Inova Total:

3. Potomac Hospital (Woodbridge)
4. Fauquier Hospital (Warrenton)

5. RestonHospital Center (HCA) (Reston)

6. Virginia Hospital Center (Arlington)

Licensed Beds

170

182
884
255

237
334

1,892

153

86

187
334

Share (%)

6.0

6.4

31.3

9.0

8.4

11.8

67.0

5.4

3.0

6.6

11.8

30. The U.S. Department of Justice and the Federal Trade Commission have issued

Horizontal Merger Guidelines ("Merger Guidelines") that provide the analytical framework

used by the U.S. antitrust enforcement agencies in assessing the effects of proposed mergers.

Under the Merger Guidelines,30.



discharges, the Merger would increase the HHI in the relevant product and geographic markets

from 4810 to 5784, with an increase of974. Measured by inpatient revenue from commercial

payors, the Merger would increase the HHI in the relevant product and geographic markets from

5635 to 6174, with an increase of539. Under all of these measures, the HHI in the relevant

product and geographic market and its increase from the merger are well above the level at

which the Merger is presumptively unlawful under the Merger Guidelines.

Shares of Estimated Inpatient Revenne
From Commercial Payors in Northern Virginia, 2006

Pre-Merger
Inpatient Share of

Revenue Revenue HHI

Inova Health System $601,455,520 74.0% 5,481

Prince William Hospital $29,584,030 3.6% 13

Fauquier Hospital $22,023,952 2.7% 7
Northern Virginia
Community Hospital $1,534,024 0.2% 0

Potomac Hospital $34,225,648 4.2% 18

Reston Hospital Center $61,105,764 7.5% 57

Virginia Hospital Center $62,478,488 7.7% 59

Total $812,407,426 100.0% 5,635

Source: 2006 VHI Hospital Detail Report

IX.

Post-Merger
Share of
Revenue HHI

77.7% 6,033

2.7% 7

0.2% 0

4.2%



substitutes eliminates this competitive discipline. After the Merger, health plans will no longer

have the threat of excluding PWHS because it will be part of the Inova system, which is

currently PWHS' closest substitute. Without this competitive discipline, Inova, negotiating the

rates ofPWHS, will force health plans to pay higher prices for services from PWHS.

33. Without PWHS as an independent alternative hospital for health insurers' plans,

Inova also will gain additional bargaining leverage in its negotiations with health insurers. This

increased leverage for both PWHS and Inova will lead to higher prices and higher health eare

costs for employers, health plan enrollees, and consumers in the relevant geographic market

34. In addition, Inova currently ( Redacted]. After Inova aequired Alexandria

Hospital and Loudoun Hospital Center, ( Redacted] Inova plans to do the same with PWHS, (

Redacted ].

35. Many health plans expect the Merger will result ( Redacted] reflecting the loss

in competition caused by the merger. Indeed, defendants do not disp -2d315.0753937 0 0 79767j
0 Tc 4.772 0'c 3.642 2(the)-307(mer973j
0 T6332 Tm437.757(38j
00)TjTc 11.6 0 0 115.4251 630.6332 Tm4788.244138j
00)TjTc 144 Tc 0.599 0 Td
(Re132cted])Tj
/T1_0 1 Tf
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37. PWHS acknowledges that [Redacted] with Inova because it would mean that

the two



XII.

LiKELIHOOD OF SUCCESS ON THE MERITS AND NEED FOR RELIEF

41. The Merger between Inova and PWHS is an acquisition of "all or any part ofthe

assets" ofPWHS, within the meaning of Section 7 of the Clayton Act, 15 U.s.C. § 18.

42. The Commission and the



e. Defendants compete with each other on price and non-price dimensions in

providing general,



proposed Merger, or any other acquisition of stock, assets, or other interest, either directly or

indirectly;

2. Retain jurisdiction and maintain the status quo pending resolution of the

administrative proceeding before the Commission that has already commenced; and

3. Award such other and further relief as the Court may determine to be proper and

just, including costs.

Dated: May 12, 2008
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Jeffrey



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 12 day of May, 2008, I filed the foregoing with the

clerk of the court.

I FURTHER CERTIFY that on such date I served the foregoing on the following counsel

via electronic mail:

David P. Gersch
Arnold & Porter LLP
555


