


expeditious discovery will help avoid duplicative discovery with the preliminar injunction 

proceeding, and allow for efficient litigation of the parallel proceedings. I Third, pre-Answer 

discovery of the type served to date by Complaint Counsel is clearly permitted by the FTC Rules 

of Practice and has been replicated in several recent administrative actions. 

A Stay of the 




, " , " 

divestitue, before the "eggs are scrambled" completely. On the other hand, if a preliminary 

injunction were granted by the district court, presumably Respondents would desire a 

Commission decision as quickly as possible so that if the Commission were to find the merger 

lawful, Respondents could merge and bring the claimed benefits of the merger to prompt 

frition. 

Respondents cite a number of cases where the Commission did not continue with the 

administrative proceeding after the loss ofthe preliminary injunction motion. 
 Resp. Mot. at 

, n. l. Rather than supporting a stay of the administrative proceeding here



, " 

but because the PI was denied "Freeman and Oak Hill subsequently completed their merger, and 



( u )nnecessarly long proceedings waste Commission and private resources. Third paries are 

adversely affected by delay, both by having to endure extended legal uncertainty and because 

any remedy is postponed and likely made less effective."7 Thus, the interests of Respondents 

the Commission and the public are all served by expeditiously completing the administrative 

proceeding. 

Respondents cite to the Statement ofthe Federal Trade Commission Policy Regarding 

Administrative Merger Litigation Following the Denial of a Preliminar Injunction 8 as 

purortedly requiring the Commission to consider the evidentiary record developed in the 

preliminary injunction before determining whether to move forward with an adminstrative 

action." Resp. Mot. at 2 (emphasis in original). However, the title and text ofthe Policy 

Statement are clear that the policy considerations enunciated therein come into play only 

after 

preliminary injunction is already denied by the district cour. 
 60 Fed. Reg. At 39 742 ("The 

Commission is issuing the attached Statement to clarfy the process it follows in deciding 

See 

whether to pursue administrative litigation 
 of a preliminar injunction.following denial 


(emphasis added). Thus, the FTC Policy Statement relied on by Respondents plays absolutely 

no role in determining whether to stay an administrative proceeding at the curent stage ofthis 

proceeding - more than two months before a decision in the preliminary injunction action is 

expected. 
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Respondents also argue that the "regular course of conduct" has been to stay 

administrative litigation durng the pendency of a preliminar injunction proceeding in federal 

distrct cour. See Resp. Mot. at 1 4. Respondents point in paricular to In re Arch Coal, Inc. 
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whether it is taken in federal cour or in the administrative proceeding. 13 There is no reason that 

identical discovery should be taken in both proceedings. In order to avoid duplicative discovery, 

Complaint Counsel has proposed to Respondents that no deposition of the same witness be taken 

in both proceedings without good cause shown. Respondents have, to date, declined that 

proposal. 

II. Discovery Should Not Be Stayed and Pre-Answer Discovery is Entirely Permissible 

Discovery in this administrative proceeding should not be stayed for all the same reasons 

that this administrative action in its entirety should not be stayed. In order for a prompt Intial 

Decision to be rendered, discovery and tral must proceed expeditiously. In addition, as in Arch 

Coal where duplicative discovery between the administrative litigation and the preliminar 

injunction was largely avoided because the fact discovery periods in the two proceedings tracked 

fairly closely together, an expeditious fact discovery schedule in this proceeding as Complaint 

Counsel has proposed should enable the paries to avoid duplicative discovery. 

In order to move discovery in this action forward expeditiously, and to attempt to avoid 

duplicative discovery in the two proceedings, Complaint Counsel quickly produced to 

Respondents in the week following issuance ofthe Complaint, the vast majority ofthe third 

party documents that the Commission staff obtained in the investigation ofthe acquisition. 

0nce again, ifthis proceeding is to move along expeditiously, discovery must be 
ongoing in this proceeding. 

Respondents ' claim that the paries in this action have not engaged in discovery in S peditiously, discovery 0ko69.36 188at4_a28144 gity ofth im j�ED 17red





limitations on discovery at a scheduling conference, yet serving discovery before that conference 

(as was done here). Indeed, Respondents served discovery in the federal district cour 

proceeding prior to discussing limitations on discovery in the 26(1) conference. 

CONCLUSION 

For the foregoing reasons , Respondents ' motion to stay this proceeding, or to stay 

discovery in this proceeding pending resolution of the preliminary injunction action should be 

denied. 

Respectfully submitted 

-1'J 
L- Ir­/J 

Matthew J. Reilly 
Norman Arstrong Jr. 
Complaint Counsel 
Federal Trade Commission 
601 New Jersey Ave. , N. 
Washington, D.C. 20580 
(202) 326-2072 

paragraph (b)" a meet and confer should be held. The rule does not say "as early as practicable 
after the Answer." Thus , it is entirely reasonable to assume that a pre-Answer meet and confer is 
permissible here, as under the Federal Rules of Civil Procedure where the parties may hold their 
Rule 26(1) conference before the Answer. 
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