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UNITED STATES OF AMERICA
 
BEFORE THE FEDERA TRAE COMMISSION
 

PUBLICil the matter of
 

Inova Health System Foundation, Docket No. 9326
 
a corporation, and :(3 '7'7 '13
 

53(,15iPrince Wiliam Health System, Inc.,
 
a corporation.
 

COMPLAINT COUNSEL' S RESPONSE TO RESPONDENTS' MOTION FOR 
RECUSAL OF COMMISSIONER ROSCH 

il contrast to Complaint Counsel's opposition to Respondents ' motion to stay the 

adminstrative proceeding, we do not take a formal position on Respondents' motion to recuse 

Commissioner Rosch. We wrte here, however, to express our view that the grounds put forth by 

Respondents do not appear to warant recusal and to support the authority of the Commssion to 

make the tye of appointment it made here. As set forth in Complaint Counsel' s opposition to 

Respondents ' motion to stay the se proceedings, our main interest is to ensure the swift 

administration of justice, both to preserve our ability to remedy the likely anticompetitive effects 

ofInova s acquisition ofPWHS, and to provide Respondents with an expeditious resolution of 
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proceedings could not be clearer. Rule 3.42(a) states plainly that: "Hearngs in adjudicative 

proceedings shall be presided over by a duly qualified Administrative Law Judge or by the 

Commission or one or more members of the Commission sitting as Administrative Law 

Judges(.J" 16 C. R. ~ 3.42(a). Far from being a process created for the instant matter, the rule 

authorizing the appointment of "one or more members of the Commission" to hear adjudicative 

proceedings has existed in largely the same form as when it was first implemented more than 40 

years ago. See Rules of Practice for Adjudicative Proceedings, 32 Fed. Reg. 8 449 8,451 (June 

, 1967) (codified at 16 C. R. ~ 3.42(a)). fudeed, Respondents do not even attempt to argue 

that the appointment of a Commissioner as a hearng officer is not expressly authorized under 

the rules. Rather



, " , " 

advisor as opposed to a Commissioner is not exempt from the disqualification by 5 D. C. ~ 

554(d)(2)(C)." 682 F.2d at 561 (emphasis added). 

Respondents here lean heavily on the Ninth Circuit's decision in GroNer, Inc. v. FTC 

615 F.2d 1215 (9th Cir. 1980), but that Cour never reached the situation presented here - a 

Commissioner performing the routine duties of a Commissioner, and then, while stil a 

Commissioner, acting as a presiding officer at the administrative hearng (as opposed to acting as 

a member of the quasi-appellate body as Commissioners routinely do). Rather dealtGro/ier 

with a recusal motion against a former attorney-advisor. The Cour noted that an arguent for 

imputing the 554(d)(2)(C) exemption to an attorney-advisor ' 'would be compelling" ifthe former 

attorney-advisor ALJ in that case had stil been an attorney-advisor, but he was not. GroNer 615 

2d at 1220. By contrast, Commissioner Rosch remains a Commissioner today and thus, the 

exemption of 554(d)(2)(C) plainly applies. Nothing in GroNer 







the conflict inherent in every proceeding before the members of an administrative body which 

both votes out and adjudicates complaints. Unlike in the routine case, where the Commissioners 

ultimately rule on the complaint they vote out, Commissioner Rosch did not vote on the 

complaint here. To credit Respondents ' arguents , one must disregard a clear and long-standing 

FTC rule authorizing appointments like this
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