


3. regarding any term, condition, or requirement upon which any
physician deals, or is willing to deal, with any payor, including,
but not limited to, price terms; or

4, not to deal individually with any payor, or not to deal with any
payor through any arrangement other than Respondent;
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furtherance of any conduct or agreement that is prohibited by any other
provision of Paragraph II of this Order;

The proposed modification removing agreements “to deal” with a payor from Paragraph

IL.A.2 addresses the court’s determination that the provision is internally inconsistent. See 528
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overly broad. The court agreed with the administrative law judge that the provision could be
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payors, regardless of potential risks to Respondent, its member physicians, and its patients.” Id.
(quoting Initial Decision of ALJ at 89). Although the Commission explained in its Decision
(and in 1ts brief to the court of appeals) that the Order does not impose a general obligation to
“messenger” all offers or to contract with all payors,' the court nonetheless believed it could be
interpreted to impose such an absolute and unqualified duty to deal.

The proposed addition to Paragraph II.A.2 would address the court’s concern by
expressly linking the ban on refusals to deal to the conduct prohibited by the other provisions of
Paragraph II. The court of appeals expressed no concerns about anything in Paragraph II (or any

other aspects of the Order) except I.A.2, rejecting all of NTSP’s other objections.
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