In the Matter of Negotiated Data Solutions LLC
File No. 051-0094

Dear Mr. Whittemore:

Thank you for the comments you submitted on behalf of the American Bar Association
Section of Science and Technology Law (“the Section”) regarding the proposed consent order
accepted for public comment in the above-captioned matter. We understand that your comments
are offered on behalf of the Section only, and should not be construed as representing the official
position of the American Bar Association (ABA). .00 0.00 rgBTr13.C0.0izsA

Your letter explains that the Section was formed in 1974 as a forum for addressing issues
at the intersection of law, science, and technology, and that the Section has long addressed the
issue of standardization, as essential to technological development. You also explain that the
Section’s Technical Standardization Committee (“the Committee”) seeks to develop policy
solutions on issues applicable to the use and development of standards. The Committee
published the ABA’s Standards Development Patent Policy Manual in August 2007. The
Commission values your submission of the informed perspectives of the Section.

You note that the Section supports, in general, the principle that a party that makes a
commitment to license essential patents prior to adoption and lock-in of a technical standard,
should be required to honor that commitment. The proposed consent order requires, with respect
to any intellectual property held by Respondent N-Data after a standard is adopted, that
Respondent honor all promises or assurances made by one holding such intellectual property
concerning the terms on which such intellectual property would be offered if a proposed
standard were adopted. The proposed consent order further prohibits N-Data from enforcing the
relevant patents, as defined in the order, unless it has first offered to license them on terms
specified by the order. It appears, however, that the Section has concerns about the terms of the
license attached as Appendix C to the order.
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First, the Section questions why the Appendix C license contains certain terms and
precludes others. As the Analysis to Aid Public Comment makes clear, this license was crafted
to remedy the violation of law allege
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You suggest that there are many details about N-Data’s conduct that are not clear from
the record, and you pose four specific questions, which the Commission is able to answer based
on information on the public record.

First, you ask whether higher cost licenses that were offered by N-Data and Vertical were
limited to the patents that were subject of National’s June 7, 1994 letter. As stated in the
Analysis to Aid Public Comment, the March 27, 2002 letter from Vertical to the IEEE, which
purported to “supersede”any previous licensing assurances, identified seven U.S. patents, in
addition to the *174 and *418 patents referred to in the complaint and the proposed consent order.
However, such an offer to license other patents or technologies does not justify Respondent’s
refusal to honor the original commitment to license NWay technology to practice an IEEE
standard in exchange for a one-time fee of $1,000.

Second, you ask whether N-Data rejected requests to license NWay patents on terms that
were consiste
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Thank you for your interest in this matter. After considering all of the comments,
including the Section’s comments, the Commission has determined that the public interest would
be served best by issuing the Decision and Order in final form without modification.

By direction of the Commission, Chairman Kovacic dissenting.

Donald S. Clark
Secretary



