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that this FTC action violates the Fifth Amendment due process guarantee of a fair and impartial
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their other First Amendment claims, as resting upon factual claims about the noncommercial
nature of their activities, factual claims that, with respect to a motion to dismiss, must be
resolved in favor of Complaint Counsel. See Order, p. 8.

Respondents’ prior restraint claim is not so limited. Rather, it rests upon the
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Dismiss, p. 22, citing Freedman v. Maryland, 380 U.S. 54, 58-59 (1965). Even if Respondents’

speech is, in part, commercial, the FTC’s claim that Respondents’ communications about their
products are “misleading,” and thus, unprotected by the First Amendment, deserves a prompt
judicial assessment comparable to that afforded purveyors of sexually explicit materials. Surely,

it cannot be the position of the ALJ that pornographers have greater First Amendment procedural
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At a minimum, Respondents deserve, and we believe that the law requires that
Respondents receive, a ruling on this question from the ALJ, a ruling which we believe the law

requires should be favorable to our motion to dismiss.

11. RESPONDENT’S DUE PROCESS AND FIRST AMENDMENT RIGHTS
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Claim. See Memorandum in Opposition, pp. 10-14. Likewise, the Order denied the entire

Motion to Dismiss, without even addressing Respondents’ Due Process claim. See Order, pp. 4-










5

representation is true, non-misleading, and supported by reliable scientific evidence.” See
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In sum, the fairness and impartiality of the administrative process in this case has been
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(3) “a form of the order which the Commission has reason to believe should issue™; and (4)
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IN THE UNITED STATES OF AMERICA
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2 -IN THE UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
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Administrative Law Judge

% 11 600 Pennsylvania Avenue, NW, Room H-106
Washington, DC 20580

Email: oalj@ftc.gov
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