


Following Whole Foods’ August 26, 2008 petition for rehearing en banc in the court of appeals,2

the D.C. Circuit denied the petition and reissued the court’s judgment on November 21, 2008.  The two

judges of the panel majority reissued opinions that reiterated their respective rationales for concluding

that the Commission had carried its burden of showing a likelihood of success on the merits and that the

district court should conduct an equities analysis to determine whether an injunction should issue.

2

Having reason to believe the proposed transaction would result in competitive harm, the
Commission authorized staff to seek a temporary restraining order (“TRO”) and preliminary
injunctive relief in federal district court and to commence an administrative trial under Part 3 of
the Commission’s Rules of Practice.  Both the district court and administrative complaints
alleged that the combined company would increase prices, and decrease the quality and number
of offered services, if the merger were permitted to close. 

III. LITIGATION HISTORY

On June 6, 2007, the Commission filed an action in the U.S. District Court for the
District of Columbia to seek a TRO and a preliminary injunction against the ac



Immediately following the closing, on September, 30, 2007, Whole Foods sold the Henry’s and3

Sun Harvest stores that Wild Oats had been operating to Smart & Final Inc., a Los Angeles-based food

retailer.

Of the 32 stores, 13 are live stores and 19 are “dark” stores.  Dark stores are former Wild Oats4

stores that are not presently operating, but are under the control of Whole Foods.
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adjudication.  The withdrawal was subsequently extended until March 6, 2009, as Whole Foods
and Commission staff negotiated a remedy in settlement of the ongoing litigation.

IV. POST-ACQUISITION INTEGRATION

The acquired Wild Oats assets included stores operating under the Wild Oats banner as
well as a number of leases for Wild Oats stores that were closed prior to the acquisition.   After3

the district court’s August 16, 2007 decision denying the Commission’s request for a preliminary



Pursuant to the proposed Consent Agreement, although the divestiture of the stores may be made5

to one or more Commission-approved buyers, the Wild Oats-associated intellectual property may be

divested to only a single buyer. 

4

benefits of competition between PNOS operators.  These stores also could provide a springboard
from which the acquirer(s) can expand into additional geographic markets. 

The proposed order provides that the responsibility for the marketing and sale of the
assets to be divested will immediately be put in the hands of the divestiture trustee.   The trustee5

will have six months within which to divest the stores and related assets to a buyer or buyers
approved by the Commission.  If the trustee has received good faith offers from potential
acquirers for certain stores within the initial six-month divestiture period, the Commission may
extend the divestiture period for those stores for up to an additional six months.  The requir200 0TD3.8400 0.0000 TD
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VII. POST-CONSUMMATION RELIEF

The absence of pre-consummation relief from the district court, and Whole Foods’
subsequent integration activities, have made it more difficult for the Commission to obtain
complete relief in this matter.  However, the proposed Consent Agreement will provide
substantial relief to consumers in 17 geographic markets across the United States.  Moreover,
acceptance of the proposed Consent Agreement will bring immediate, certain relief and avoid
the expense and uncertainty inherent in continued litigation.  Reestablishing a PNOS competitor
in these markets under the Wild Oats banner will reintroduce direct price, quality, and service
competition in these areas, restoring to a substantial degree the competition that was eliminated
by the acquisition, providing important benefits to consumers, and perhaps creating a
springboard for broader competition nationwide.


