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L. Introduction
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hereby petitions to auash thg Civi] Investigativyg Demand issued hv the Federal Trade

Commission (the “Commission”) on July 7, 2009 (2009 CID”)." For the reasons described

below, the Commission’s authority to use compulsory process under Part II of the Commission’s
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versions of Cephalon’s wakefulness drug, Provigil, with the Food and Drug Administration
(“FDA”). See Complaint for Injunctive Relief 9§ 36, F.T.C. v. Cephalon, Inc., No. 08 Civ. 2141
(E.D. Pa.), originally filed in 08 Civ. 244 (D.D.C. Feb. 13, 2008) (“FTC Provigil Complaint”).
The four first-filers — Teva Pharmaceuticals, Inc. (“Teva”), Ranbaxy Laboratories, Inc.

(“Ranbaxy”), Mylan Pharmaceuticals Inc. (“Mylan”), and Barr Laboratories, Inc. (“Barr”) — each

[ e———

Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 355()(2)(A)(vii)(IV) (2000), alleging that

U.S. Patent Reissue No. RE37,516 (the ““516 patent”) was invalid, and/or not infringed. FTC
Provigil Complaint § 36. On March 28, 2003, Cephalon filed patent infringement claims against
each of these four first-filers. /d. at 41. Near the conclusion of summary judgment briefing,
between December 2005 and February 2006, Cephalon separately entered into patent litigation
settlements with each of the four first-filers granting them a license to market their products in

2012, several years before patent expiration, with even earlier marketing possible under certain

circumstances. Id. at Y 42-45, 60, 64, 69, 72.



Settlement and License Agreement between Cephalon, Inc. and Carlsbad Tech., Inc. (Aug. 2,
2006) (the “Carlsbad/Watson Settlement”) (CFTC-ES_00206171 - CFTC-ES_00206200).3

After the Commission issued the August 30. 2006 Resolution. the staff enpased ip a

=

information, and testimony from Cephalon concerning the [g{={of={#i(<]0)

Raced an the Snecificatione of the 2000 CTD the












B. Contrary to the Staff’s Assertions, the CID Seeks Information Relating to the
Subject Matter of the Earlier Investigation and the Pending Lawsuit Against
Cephalon.

Recognizing that it cannot both investigate and litigate with Cephalon on the same













IV. Conclusion

Forall the fargeninereasons the Commiggion shanld anach tha 2009 CTD !
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Terry Declaratio




UNITES STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

Inre
CEPHALON, INC. (File No. 0610182)

DECLARATION OF WENDY A. TERRY IN SUPPORT OF
CEPHALON, INC.’S PETITION TO QUASH
CIVIL INVESTIGATIVE DEMAND DATED JULY 7, 2009

I, Wendy A. Terry, Esq., declare under penalty of perjury, pursuant to 28 U.S.C. § 1746:

1. Tam a counsel at the law firm of Wilmer Cutler Pickering Hale and Dorr LLP, attorneys
for Cephalon, Inc. (“Cephalon”). I am a member in good standing of the Bars of the
District of Columbia and the Commonwealth of Virginia. I make this declaration in
support of Cephalon’s Petition to Quash Civil Investigative Demand Dated July 7, 2009.

2. In response to the Subpoena dated March 15, 2007, Cephalon produced the final

| multiple drafis ICTeETol(cTe)
documents relating tdRYcIoF 10310 .

3. Cephalon produced documents using bates number prefixes starting with the letter C. In
addition, there were a small number of documents that used SHEK and VE.
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