UNITED STATES OFAMERICA

FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Office of he Secretary

October2, 2009

The Honorable Jané T. Mill s
Attorney Geneal

State of Maine

6 State House Station
Augusta, Maine 04333

Re In the Matter of Constellation Brands, Inc.
FTC File No. 092-3035, D&et No. C-4266

Dear Attorney Generd Mills:

Thank yu for the omment from pu, AttorneyGeneal Gansler, and AorneyGeneal
Blumenth&regardingthe proposedansent ordeacepted bythe Felerd TradeCommgsion
(“Commission”) in the aboveeferencel matter. Youcomment was pteed on theublic reord
pursuant to Section 2.34 of the Commission’seRuif Pratice, 16 C.FR. § 2.34, and was\wgn
serious considation bythe Commis®n. You sugest that the Commissn should modifythe
proposed ater with Consellation Brands, hc. (“CBI”) to (1) identify what maketing pradices
would constitute aviolation of Parts | and Il of theorder, induding whether it prohibits heuse
of the Wide Eg trale nameand (2) equirethe paynent of a montary penalty

or endorsement.” The consent agreement dso provides thet “the compaint may beused in
construingthe terms of therdetr” The complaint makeslearthat use of the aide nane, “Wide
Eye,” when used inanjunction with phrases likecaffeinated” or “wake up,” @nveyed the
decetive impression that the nameaguct would kep consumersvaakewhile consuming
alcohol. SeeComplaint Ehibits A and D. The Dgartment of th@reaurys Alcohol and
Tobacco Tax ard Trade Bureau (“TTB”), which regulates dcohol labds, has alvised us that it
requires that alcohol produs containingadded affeine bar adisclosure €ontains ctieine” on
the label. Asay Wide Eye labéthat complied with TTBS requirenents would violate the
orde, thetrade nameis dfectively banned. Indeed, CBI has row surendered to TTB its
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cettificates oflabel appoval (“COLA”") for Wide Eye; as aonsequece, CB no longe has
authority to bottle and distribute the product.*

With re@rd to anonetarypenalty the Commis®n’s proposed @mplaint in ths matter
alleges that CBk advetising daims constituted unfair or deptive ats or pratices in or
affectingcommere, in violation of Sections 5(and 12 of th&TC Ad, 15 U.S.C. 88 45(a) and
52 Setions5 and 12 donat authorize the collection o fines a civil pendties based on these
alegations If CBI violates the Conmission’s final order, however, it would be liable for civil
pendties o up to$16,000 per violation, pursuant to Sestion 1) of the FTC Act, 15 U.SC.

§ 45(1).

After considering your comment, the Commission has determined thet the public interest
would best be seed byissuing the Deision and Ordein final form without modiication. A
copy of thefind Decision and Orde is endosed for your informaion. Rdevant materials dso
are available from the Commission’s webste at http:/Avww.ftc.gov.

It helps the Commsson’s analgis to hear sm a vaiety of soures in its work, and we
appreiate your interest in ths matter.

By diredion of the Commision, Comnissioner Habour reeused.

Donald S. Clark
Secreary

! 'You dso suggest that the CBI order should be modified to require that Wide Eye
markeing bear adisclosure that stimulants do not countethe efects of &cohol consumption.
Given CB’s surender of the Wide Eye COLAS, it does ot gopear necessay to aldress this
issue in this case.
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