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representatives or agonts; (0) all claims under the Equal Access to Justice Act, 28 U.S.C. § 2412, as 

amondcd by Pub. L. 104-121, 110 Stat. 847,863-64 (1996); and (d) any rights to attorney's fees that 

may arise under said provision oflaw. The Commission and Jody Michael Smith shall each bear their 

own costs and attomcy's fues. 

9. This Order is in addition to, and not in lieu ot; any other civil or criminal remedies that 

may be provided by law. 

10. Entty of this Order is in Ihe public interest. 

DEFINITIONS 

1. "Advertising" or "Advertisement" means any written Or verbal statement, illustration, or 

depiction that is designed to effect a sale or create interest in the purchasing of goods or .ervices, 

whether it appean in a brochure, newspaper, magazine, pamphlet, leaflet, ciTCUlar, mailer, book insert, 

free standing insert, letter, catalogue, poster, chart, billboard, public transit card, point of purchase 

display, packaging insert, label, film, slide, radio, television or cable television, audio program 

IrlInmnitied over" telephone system, program-lengtb commorcial ("icfomereinl"), hllemet website 

(including metatags), or in any "ther medium. 

2. "A.set" or" Asset$" mean any legal or equitable interest in, right to, Or claim to, any real and 

personal property, including but not limited to chattel, goods, instrnments, equipment, futcres, general 

intangibles, effecls, leaseholds, premises, contracts, mail or other deliveries, sbares of stock, lists of 

conslImern.a.mes, fnvcntoryj �c�h�e�c�~� notes> accounts, credits, receivables> funds, and alJ cash, wherever 

located. 

3. "Assisting otben" means providing services to any person or entity, including bnt notlimited 

to, (1) performing customer service funetions including, but not limited to, receiving or responding to 
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"onSIlIDer oomplaints; (2) providing, or arranging for the provision of, names of potential customers; 

(3) performing marketing services OfallY kind; (4) actiug as an officer or director of a business entity; 

or (5) providing credit or debit card account proceosing. 

4. "Clear(ly) lind Promineot(\y)" means as follows: 

A. In an advertisement communicated through an electronic medium (such as television, 

video, radio. and interactive media such as the Internet, online services and software), 

the disclosure shall be presented simnltaneDusly in both the audio and visual portions 

of the advertisement. Provided, however, that in any advertisement presented solely 

throngh visual or lIudio means, the disolosure may be made through the same mesnS in 

which the ad is presented. Provided, further, that 
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10. "Electronic mail nddressll l'mEans a destination, commonly expressed as a string of �c�h�a�r�a�.�c�t�e�r�s�~� 

consisting ofa unique user name or mailbox (commonly referred to as the "local parf') and a reference 

to an Internet domain (commonly referred to as the "domain part"), wbether or not displayed, to which 

an electronic mail me"'lI.ge can be sect as 5).3an 

the d e s t i n a t i o n ,  a n d  a n  
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L that they are a bOlla fide U.S. licensed pharmacy that employs board certified 

urologists and endocrinologists; or 

2. that they dispem;e U.S. FDA approved drugs. 

B. failing to disclose clearly and prominently on each Web page or commercial electronic 

mail message where prescription drugs orphannacy services are advertised, promoted, offered for sale 

or sold: 

1. the name, business address, and phone number of the phannany that will 

dispense the prescription drug, and the state or states where such pharmacy is 

licensed or registored to do business; 

2. the n3llle, address, and phone numbor of the physician who will review the 

infonnation provided by the conSumer for the purpose of detennining whether 

to issue or authorize the prescription, if such service is offered, and the state or 

states where the physician is licensed Or authorized to practice medicine; 

3. the name, husiness address, phone number and a contact person for the entity 

offering the prescription drugs; 

4. the state or states from which the entity will accept orders for prescription drugs; 

and 

5. th .. t uDispenaing a prescription drug without a valid prescription is a violation 

of Federal law. More information about purchasing prescription drugs online 

is available at 1-VlVl-t.'.fda.gD v_ Tt 
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II. OTHER PROHIBITED PRODUCT CLAIMS 

IT IS FURTHER ORDERED that Jody Michael Smith, his officers, agents, servants, 

employees, and anomeys, and those persons or entities in active concert Or participation with any of 

them who receive actual notice of this Order by personal service or otherwise, whether acting directly 

or through any trust, corporation, subsidiary, division, Or other device, Or any of them, in connection 

with the manufacturing, labeling, advHrtising, promotion, offering for sale, sale, Or distribution of any 

covered product or service, in or affecting COlIlll1Hrce, are hereby permanently restrained and enjoined 

from making, or assisting others in making, any representation, 10 any manner, expressly or by 

ilnplication, including through the use of endorsements, about the health benefits, absolute or 

comparative benefits, performance, safety, or efficacy ofsoch product or service unless, at the time the 

representation is made, Defendant po.sesses and relies upon competent and reliable scientific evidence 

that snbstantiates the representation. 

m. PROHIBITED SECURITY CLAIMS 

IT IS FURTHER ORDERED that Jndy Michael Smith, perags, 

Micvicea, and 
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B. Defendant uses an SSL secure connection when transmitting this information over the 

IIltemel 

IV. PROHIBITED CAN-SPAM PRACTICES 

IT IS FURTHER ORDERED that Jody Michael Smith, his officers, agents, servants, 

employees, and attorneys, and those persons or entities in active 

o r  S
(IT )Tj
/T1_1 1
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B. The judgment identified in Paragraph A shall be suspended upon the assignment, 

transfer, and payment of the assets (approximately $870,000) identified in sub

Paragraphs B.lend B.2 below. 

I. Upon entry oftbis Order, lody Michael Smith shall be deemed to have assigned 

and transferred to the ColllIIlission allY and all legal or equitable rights, title and 

illterestto the assets listed in Attachment A. Witbinfifteen (15) days after the 

date of entry of this Order, the funds shall be transferred by lody Michael Smith, 

with the cooperation of third parties as sot futth in Section VI of this Order, to 

the Commission by wire trao.rer or certified check iu aocordance with 

instroctions to b. provided by counsel for the FTC; end 

2. Within fifteen (15) days after the date of entry of this Order, Jody Michael 

Smith also shall pay $20,000, which constitute the proceeds from the sale of 

Defendant's residence in McKinney, Texas, to the FTC by wire transfer or 

certified check in accordance with instractions to beprovided by counsel for ille 

FTC. 

c. Time is of the essence for the payments specified in Paragraph B above. In the event of 

the failure to timely and completely fulfill the payment obligation: 

I. The judgment imposed herein will not be suspended, and ill. full 

amount oftbat Judgment ($1.121,398) shall immediately become due 

and pay.ble, plus interest from the date of mtry oftbis Order pursuant 

to 28 U.S .C. § 1961, a. amended, less any amounts already paid; and 

2. the Comruission shall be entitled to irnmediatcly exercise any and all 

rights and remedies .gainst lody Michael Smith and bis assets to collect 

10 







Case 1:08-cv-05666     Document 50      Filed 11/04/2009     Page 13 of 23

litigation pursued by the Commission to enforce its rights to any 
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PlUJloseoftran.fcrringfundspursuanttoScctions V.B and VI.A of this Order, and shall 

be dissolved upon transfer of all such funds. 

VII. COOPERATION WITH COMMISSION COUNSEL 

IT IS FURTHER ORDERED that Jody Michael Smith shall, in connection with this action 

or any subsequent investigations related tD Dr a.sociated with the transactions of the occurrences that 

are the subject of the FTC's Complaint, cooperate ill good faith with the FTC and appear at such places 

and times as the FTC shall reaso"abIYTequest, after written notice, for interviews, c011fere11ces, pretrial 

discovery, review ofdocumcnts, and for such othenMllers as may be reasouably requested by the FTC. 

Ifreque.ted in writing by the FTC, lody Michael Smith shall appear and provide truthful testimony in 

any trial, deposition, or other proceeding related to Or associated with the transactions orthe occurrences 

that ore the subject of the Complaint, without the service of a subpo.na. 

VTII. COMPLIANCE MONITORING 

IT IS FURTHER ORDERED that, fur the purpose of (i) monitoring 
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setting fo.rth in detail the manner and fom in which he has complied IllId is complying 

with this Order. Thia report sball include, but not be limited to: 

1. His then-current , .. idence .ddress, mailing address, and telephone numbers; 

2. Hi. then-current employment status (including self-employment), including the 

name, addre.ses, and telephone numbers of each business that he is affiliated 

with, employed by, or pcrfornl!! services for; a detailed description of the nature 

ofth. business; and a detailed description of his duties and responsibilities in 

connection with the business or COlployment; 

3. Any other changes required to be reported under subparagraph A of this 

Section; and 

4. A copy of each acknowledgment of receipt of this Order obtained pursuant to 

the Section titled "Distribution ofOrder;n 

C. J ody Michael Smith shall notify the Commission of the filing ofa bankruptcy petition 

within fifteen (15) days of filing. 

D. For purposes of this Order, Jody Michael Smith shall, unless otherwise directed by the 

Commi.aion's authorized lepresentatives, send by overnight courier all reports and 

notifications required by this Order to the Commission, to the following address: 

Associate Director for Enforcemeut 
Federal Trade Commission 
600 p"""sylvania Avenue, N.W., Room NJ-2122 
Washington, DC 20580 
Re: FTC v. Atkinson. eL al. 

Civ. No. a8e 5666 (N.D. nI) 

17 
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Provided tha.t, in lieu of overnight courier, Defendant may send sllchreports or 

notifications by first-dass mail, but ouly ifhe contemporaneously sends an electronic 

version ofsuch report or notification to the Commission at: DEBricf@fle.gov. 

E. For purposes of �t�h�~� compliance reporting and 
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D. Complaints and refund requests (wheilier received directly or indirectly, such as 

ilirough a third party) and any responses to iliose complaints or requosts; 

E. Copies of all sales scripts, training materials, advertisements, or oilier marketing 

mntedaIs; and 

F. All records and documents necessarY to demonstrate full complianc" wiili each 

provision of iliis Order, including but not liroited to, copies ofacknowledgmcnts of 

receipt of iliis Order required by the Sections titled "Distributiou of Order" and 

"Acknowledgment ofRcceipl ofOrde," and all reports submitted to ilie FTC pursuant 

10 the Section titled "Compliance Reporting. H 

XI. DISTRIBUTION OF ORDER 

IT IS FURTHER OlU>ERED ilinl, for a period ofth<ee (3) years from the date of entry oflhis 

Order, lody Michael Smith shall delivct copies orilie Order as directed below; 

A. Jody Michael Smith as Control Person: For any business that lody Michael Smith 

controls, directly or indirectly, or in whieh be has a majority ownership interest, he must 

deliver a copy oflhi. Order to (I) all principals, officers, directors, and managets of that 

business; (2) all employees, ag8nts, and representatives ofiliat business who engage in 

conduct related to ilie subj ect matter ofilie Order; and (3) any business entity resulting 

from any change in stJUcture set forth in Subsection A.2 of the Section titled 

"Compliance Reporting." For current personnd, delivery shall he within five (5) days 

ofsemee ofilii. OrdernponDefendant. For new personnd, delivety shall occur prior 

to iliem assuming ilieir responsibilities. For any busine.s enlity [esulting from any 

19 
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obtained prior to entry of this Order in connection with the sale of pharmaceutic. Is or 
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ATTACHMENT A 

Name on �A�~�.�o�u�n�t� Lad Four Type of Party lIoldiD& Appro:dmat. 
Digits of A •• aunt Funds Amount ar 
Account Funds 

Judy Michael Smith Cash "Passport" $5,000 

Jody Michael Smith d932 IRA Wachovia $10,480 

Jady Michael Smith ,,8535 MMA Wnchovia $6,624 

Jody Michael Smith ,,4877 Checking Wells Fargo $111 

Click Fusion Inc. Cash ePassporte $26,000 

Click Fusion Inc. ,,8202 Wachovia $40,644 

Click Fusion Inc. 


