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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

FE DERAL T RA DE COM M IS SI ON,

P l a i n t i f f,

v .

PU B L I S H E R S B U S I N E S S  S E R V I C E S, I N C .,
a cor po r ati on ; E D DA NT UMA
E NTE RPR IS E S,  INC.,  a corporation,  als o dba
PUBLI SHE RS DIRECT S E RV ICE S and
P U B L I S H E R S B U S I N E S S SE R V I C E S;
P E RSI S  DAN T UMA;  E DWARD
DAN T UMA;  BRE NDA  DAN T UMA
S CHANG ; D RI E S  DAN T UMA;  DI RK
DANTUMA ; AND J E FFRE Y DANTUM A,
individually and as  off icers or manage rs of
P u b l i s h e r s  B u s i n e s s  S e r v i c e s , In c ., o r Ed
D a n t u m a  E n t e r p r i s e s , In c .,

Def end ant s.

Ca s e no. 2:08- cv-00620- PMP-P AL

R E P L Y  I N  SU P P O R T O F F T C ’ S
MOT I ON F OR S UMMARY
J UDGM E NT,  OR  IN T HE
AL T E RNAT I VE , F OR S UMMARY
A D J U D I C A T I O N  O F I S S U E S
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1. THE COURT M AY RESOLVE A LL TRI ABLE I SSUES ON SUM M ARY JUDGMENT
Defendants  argue that it is “improper” f or t he C ourt  to evaluate  the FT C’s  monetary r elief

claim on s ummary j udgment beca us e of the “as tr onomical amount” reques ted by the FT C (doc.

#131 at 25:8-10) , and bec aus e the FTC’s evidenc e on liability is not “c redible, ” “a dmiss ible, ” and

undispute d.   T he C ourt  s hould r ejec t Defendants ’ ar gument for  two reas ons .  Fir s t,  the C ourt  has

already ruled on Defendants ’ evidentiary obj ections  (see  doc. #123) , s o Defendants ’ obj ections

r e g a r d i n g c r e d i b i l i t y a n d  a d m i s s i b i l i t y a r e m i s p l a c e d.  Se c o n d, the  dis t r i c t c o u r t ma y p r o p e r l y

r e s o l v e  b o t h  t h e  l i a b i l i t y  a n d  m o n e t a r y  r e l i e f i s s u e s  o n  a  mo t i o n  f o r s u m m a r y  j u d g m e n t.  See, e.g.,

FTC v. Stefanchik, 559 F .3d  924 (9t h Ci r . 2009).  T hi s is so even  whe n t he am ou nt  in  con tr ov er sy

is “ as tr onomical.”  See id. (di str ict  cou r t’ s $17  mi ll io n sum mar y j ud gm ent  awar d af f ir med ).  T hu s,

i f  th e  C o u r t  f i n d s  D e f e n d a n t s  l i a b l e  f o r v i o l a t i o n s  o f t h e  FT C  A c t, i t m a y  im p o s e  m o n e t a r y

judgment in the amount of  $40,429,893.25, which is  the undis puted amount collec ted by

D e f e n d a n t s  f r o m c o n s u m e r s  d u r i n g  t h e  t i m e  p e r i o d  2004-2008.  See De f e n d a n t s ’ re s p o n s e  to

F T C ’ s  U F1 63. 

2. THE FTC’S SECTI ON 5 CLAI M S ARE NOT BARRED BY ANY STATUTE O F
LI M I TATI ONS

D e f e n d a n t s  a r g u e  t h a t t h e  F T C  ma y  o n l y  r e c o v e r m o n e t a r y  d a m a g e s  f o r t h e  t h r e e  y e a r s

pri or t o the fil ing of  the dis tr ict court complaint.   T he C ourt  s hould r ejec t Defendants ’ ar gument

b e c a u s e  it c on f u s e s  c l a i m s  br o u g h t by  the  FTC  un d e r Se c t i o n 5  of th e  FTC  Ac t, as  c om p a r e d  wi t h

t h o s e  b r o u g h t u n d e r t h e  F T C ’ s  T e l e m a r k e t i n g  S a l e s  R u l e  (“ T S R ” ).

T he FT C’s  T SR cla ims a re pr operly befor e the C ourt  under the authorit y of S ection 19 of

th e  FT C  Ac t.  15 U .S. C . § 57 b.  Se c t i o n 1 9(d) o f the  FTC  Ac t pro v i d e s  th a t:

N o  a c t i o n  m a y  b e  b r o u g h t b y  th e  C o m m i s s i o n  u n d e r t h i s  s e c t i o n  m o r e  t h a n  3 y e a r s
after t he rule violation to which an ac tion under subs ection (a)( 1) of  this s ection
relates , or t he unfair or  dece ptive act or practice to which a n action under s ubs ection
(a )(2) o f t h i s  s e c t i o n  r e l a t e s  ....

15 U. S .C.  § 5 7b (d) .  T hu s,  th e F T C’ s T S R clai ms ar e subj ect  to  a th r ee- year  stat ut e of  li mi tat io ns.

In contr as t,  howeve r,  the FT C’s  Section 5 claims  are proper ly befor e the C ourt  under the

authorit y of S ection 13(b)  of t he FT C A ct. 15 U. S. C. § 53( b).   T he s econd proviso of Section 13(b)

provi des  that “in proper cas es  the C ommiss ion may s eek, and after pr oper pr oof,  the court may

iss ue, a permanent injunction” agains t violations of “any provision of law enfor ced by the  Federal
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T r ade Co mm issio n. ”  Un der  Ni nt h Ci r cui t l aw,  a com mo n f r aud  case such as t hi s one q ual if ies as a

“ p r o p e r c a s e ”  f o r i n j u n c t i v e  r e l i e f u n d e r S e c t i o n  13(b ).  FTC v. H.N. Singer, Inc., 668 F. 2d 1107,

1111 (9t h Cir.  1992).  No s tatute of li mitations bars  the FT C’s  claims  for  Section 5 claims  brought

p u r s u a n t t o  Se c t i o n  13(b ) o f t h e  FT C  A c t.  See FTC v. Minuteman Press, 53 F.  Supp.  2d 248,  263

(E .D.N.
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    M o r e o v e r, t h e  FT C  n e e d  n o t p r o v e  t h a t e v e r y  c o n s u m e r w a s  i n j u r e d . FTC v. Amy Travel1

Service, Inc., 875 F. 2d 564,  572 (7t h Cir.  1989). T he exis tence  of some s atis fi ed cus tomers does
n o t c o n s t i t u t e  a  d e f e n s e  u n d e r t h e  F T C  A c t.  Id.

3

r epr esent ati ve” r ef er s.   T he F ir st P aym ent  Coup on  f or m al so do es not  speci f y t o wh at t he p hr ase

“pres ented your order ” refer s  (e. g. , does  it r efer to t he telema rketer’ s  demea nor? diction?

politenes s ?).  T he “s urvey” als o imperm iss ibly encourages  the cons umer to gi ve a pos itive r ating,

and in fact does  not give cons umers the option to rate “the wa y our r epres entative pres ented your

order ” as  “POOR .”  

In short,  the Fir s t Payment Coupon “ s urvey” ques tions a re deficient both becaus e they do

not meet the threshold requirements for admiss ibilit y and bec aus e the s urvey ques tions a re vague,

ambiguous , and bias ed.  T hus , the C ourt  s hould not allow Defendants  to use  their F ir s t Payment

C o u p o n s  a s  p r o o f t h a t s o m e  o f t h e i r  c u s t o m e r s  a r e  “ s a t i s f i e d .” 1

T hes e Fir s t Payment Coupons  are probative on a diff erent point,  howeve r.   A review of

Defendants ’ F ir s t Payment Coupons  s hows  that,  in many insta nces , even w hen cons umers rated the

w a y PB S ’ s  “ r e p r e s e n t a t i v e  pr e s e n t e d y o u r or d e r ” a s  “ e x c e l l e n t,”  “ go o d ,” o r “fa i r,” th e y o f t e n w r o t e

i n  n e g a t i v e  c o m m e n t s  w h i c h  i n d i c a t e d  t h a t t h e  c o n s u m e r s  w e r e  d i s s a t i s f i e d  w i t h  t h e  s a l e s  p i t c h . 

See SJ Exhibit  70 (f if th Gale de claration ¶¶  4-8, Attachment 1).   T hes e nega tive com.0000TTj
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4. THE COURT SHOULD REJ
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Defendants  s et for th no logical reas on how the length of an employee ’s tenure would aff ect the

emp lo yee’ s re cit ati on  of  hi s or  her  f ir st- han d ex per ien ce.   T he Co ur t sho ul d t hu s re jec t D ef end ant s’

argument as  a red herr ing.

6. THE COURT SHOULD REJECT DEFENDANTS’  ATTACK S ON THE FTC’S CONSUM ER
DECL ARATIO NS AS BASEL ESS

D e f e n d a n t s  a t t a c k  s o m e  o f t h e  FT C ’ s  c o n s u m e r d e c l a r a t i o n s  o n  th e  g r o u n d  t h a t t h e y  w e r e

“ m e r e l y th e  pa r e n t s  of PB S c us t o m e r s .”  (D oc . #131 a t 17 :5-6.)  T ho s e  de c l a r a t i o n s  s e t fo r t h  in

d e t a i l t h e  pa r e n t ’ s  (an d in  s om e  c a s e s , the  s po u s e ’ s  or th e  bo s s ’ s ) fir s t-ha n d  in t e r a c t i o n s  wi t h

D e f e n d a n t s ’ cu s t o m e r s e r v i c e  a n d  c o l l e c t i o n d e p a r t m e n t e m p l o y e e s , inc l u d i n g  s p e c i f i c

m i s r e p r e s e n t a t i o n s  a n d  ha r a s s i n g  c o n d u c t th a t th e  pa r e n t s , s po u s e s , an d b os s e s  wi t n e s s e d fi r s t-

hand.  T hes e dec larations include a dmiss ible tes timony dir ectly relevant to the FTC’s claims  and

def enses.   T he Co ur t sho ul d t hu s re jec t D ef end ant s’ a tt ack o n t he d ecl ar ati on s.

Defendants  attack othe r consumer dec larations on the ground that the cons umers admit that

th ey w er e no t p ayi ng  f ul l at ten ti on  to  wha t D ef end ant s’ sal espeop le sai d d ur in g De f end ant s’

t e l e m a r k e t i n g c a l l s .  T he  fac t th a t s o m e  c o n s u m e r s  di d  no t li s t e n w i t h  he i g h t e n e d a t t e n t i o n  to

e v e r y t h i n g  De f e n d a n t s ’ s a l e s p e o p l e  is  rel e v a n t t o th e  FTC ’ s  un c o n t r o v e r t e d c l a i m t h a t D e f e n d a n t s

engage d in a deliberate practice  of m aking their sale s  pitch to the person a t eac h bus ines s  who

ans wers the  bus ines s ’ t elephone  lines .  M oreover,  the verif ication recordings s how that in many

i n s t a n c e s  th e  c o n s u m e r s ’ in a t t e n t i o n  is  ob v i o u s , an d th a t D e f e n d a n t s ’ ve r i f i e r s  c a p i t a l i z e  on  thi s

i n a t t e n t i o n  to g e t “ ye s ”  or “ ok a y ”  a n s w e r s  wh e n it  is  c le a r th a t th e  c o n s u m e r ha s  no t re a l l y

a b s o r b e d  t h e  p u r p o r t e d  d i s c l o s u r e s .  See, e.g., SJ  Exh i b i t  43 (ve ri f i c a t i o n re c o r d i n g s ) an d SJ

E x h i b i t  42 (t h i r d  G a l e  d e c l a r a t i o n  a t A t t a c h m e n t 8 ) (v e r i f i c a t i o n  r e c o r d i n g  t r a n s c r i p t s ).  Th e  C o u r t

s h o u l d  th u s  re j e c t th i s  a t t a c k o n th e  c on s u m e r de c l a r a t i o n s  a s  we l l.

F i n a l l y , D e f e n d a n t s  a t t a c k  s o m e  o f t h e  c o n s u m e r d e c l a r a t i o n s  o n  th e  g r o u n d  t h a t w e r e

e x e c u t e d “ m o n t h s , if not  ye a r s ,” a ft e r De f e n d a n t s ’ s a l e s p e o p l e  ma d e  th e  te l e m a r k e t i n g c a l l s  to

those  cons umers, and that theref ore they are “rendered s us pect by the na tur al tendenc y of hum an

m e m o r y  t o  fa d e  o v e r t i m e .”   (D o c . #131 a t 1 7:12-14, 19:22-23.)  Th e  d e c l a r a t i o n s  a r e  c l e a r,

h o w e v e r, a b o u t w h a t t h e  c o n s u m e r s  d o  a n d  d o  n o t r e m e m b e r.  See, e.g., SJ  Exh i b i t  33 (Pau l a  Ke i t h

d e c l a r a t i o n ) (d e c l a r a n t s t a t e s  s p e c i f i c a l l y  w h a t s h e  d o e s  n o t r e m e m b e r ( see, e.g., SJ Exhibit  33 at
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T wo of the declarations  als o s how that Defenda nts’ verif iers tell cons umers that the total cos t of

the magaz ine s ubs cripti on packa ge is  $8.97 (“eight ninety se ven”),  rather t han $897 (“eight

h u n d r e d  n i n e t y  s e v e n  d o l l a r s ” ).  See, e.g., SJ Exhibit  56 (B. O’Brien declaration),  SJ Exhibit  57

(H .O ’ B r i e n  d e c l a r a t i o n ).

9. DEFENDANTS’  ASSERTI ON THAT THEY CL EARL Y DI SCL OSE AL L  MA TERI AL  TERMS
OF THE OFFER IS CONTRADI CTED BY THEI R OWN EVI DENCE

Defendants ’ claim that all materi al terms of Defendants ’ of fer  (i ncluding the length of the

s ubs cripti on term,  the amount of each monthly payment, and the number of  payments ) ar e “thrice-

repeated”  (doc.  #131 at 7:5) i s  illusory.   As  disc us s ed below, the fi rst disc losure is  incomplete and

prese nted in a wa y that imply that the ter ms a re voluntar y; the s econd dis clos ure is often

incomplete and mis leading, and as  disc us s ed in the FT C’s  motion ( see doc. #88) , made a ft er the

cons umer is told the disc losures  are nothing mor e than a  confir mation of  previously-discus s ed

i n f o r m a t i o n ); a n d  th e  th i r d  d i s c l o s u r e  i s  ma d e  a f t e r t h e  p o i n t w h e r e  D e f e n d a n t s  c l a i m  c o n s u m e r s

com mi tt ed t o De f end ant s’ m ate r ial  ter ms.

Sp e c i f i c a l l y , the  fir s t ti m e  th a t D e f e n d a n t s  pu r p o r t e d l y  di s c l o s e  th e  ma t e r i a l te r m s  is

t h r o u g h  t h e i r  “ s h i f t s u p e r v i s o r s ”  (t h e  s e c o n d  P B S e m p l o y e e  t h a t t a l k s  t o  th e  c o n s u m e r).  See, e.g.,

F T C ’ s  U F1 15.  A s  th e  s c r i p t s  s h o w , th e  s h i f t s u p e r v i s o r d o e s  n o t d i s c l o s e  a l l  o f t h e  ma t e r i a l t e r m s . 

See, e.g., FT C’s  UF124.   M oreover,  the dis clos ure that the shift supe rvi s or does make  is done  in a

w a y  t h a t i t s o u n d s  l i k e  a  s u g g e s t i o n , ra t h e r t h a n  a  ma n d a t o r y , ma t e r i a l t e r m . See, e.g., FT C ’ s

U F1 16.  

The  s e c o n d ti m e  th a t D e f e n d a n t s  pu r p o r t e d l y  di s c l o s e  th e  ma t e r i a l te r m s  is  thr o u g h th e i r

verif iers.  However,  acc ordi ng to Defendants ’ own scripts, the verif ication recording is really the

f i r s t t i m e  t h a t a l l  o f t h e  ma t e r i a l d i s c l o s u r e s  a r e  s u p p o s e d  t o  b e  ma d e .   See, e.g., F T C ’ s  U F1 24. 

M o r e o v e r, D e f e n d a n t s ’ v e r i f i c a t i o n  r e c o r d i n g s  s h o w  t h a t i n  p r a c t i c e , D e f e n d a n t s ’ v e r i f i e r s  a r e

i n c o n s i s t e n t a b o u t m a k i n g  t h e s e  d i s c l o s u r e s .  See, e.g., SJ  Exh i b i t  43 (ve ri f i c a t i o n re c o r d i n g s ); SJ

E xhibit 42 ( thir d Gale de claration Attachment 8) ( verif ication recording tr ans cripts); doc.  #133

(Defendants’ CD  containing verif ication recordings); S J  E xhibit 70 ( fi ft h Gale de claration at

A t t a c h m e n t 2 ) (v e r i f i c a t i o n  r e c o r d i n g  t r a n s c r i p t s ).
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    Facts  which are undis
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28 but do not pr ovide any e vidence  of t heir own to show that the fac t is untrue: FT C’s  UF35,  45-46,
63, 151.

10

a. The undisputed facts show that Defendants’ telemarketing scheme is subject to the
TSR

D e f e n d a n t s  c o n c e d e  th a t th e i r te l e m a r k e t i n g s c h e m e  in v o l v e s  c a l l s  to c on s u m e r s  on  the i r

h o m e  a n d  c e l l  t e l e p h o n e  n u m b e r s .  See, e.g., Defendants ’ r es pons e to FT C’s  UF130.   T hus , even

under Defendants ’ own contor ted interpr etation of the T SR’s bus ines s -t o-busines s  exemption, t he

T S R  a p p l i e s  to t he i r te l e m a r k e t i n g c a l l s .  Fur t h e r, as  dis c u s s e d in  the  FTC ’ s  Op p o s i t i o n  to

D e f e n d a n t s ’ s u m m a r y  j u d g m e n t m o t i o n  (d o c . #134), b o t h  th e  p l a i n  l a n g u a g e  a n d  t h e  F T C ’ s

publishe d intent make cle ar that the busine s s -t o-busines s  exemption applies  only to tr ans actions

betwee n bus ines s es , and does  not shie ld telemarketers fr om liabilit y for  dece ptive and abus ive

tel ema r ket in g cal ls t o co nsum er s at t hei r  pl ace of  bu sine ss.

b. The undisputed facts show that Defendants’ sales pitch is deceptive
Defendants  do not dispute a ny of t he material facts  nece s s ary f or t he C ourt  to gr ant

s ummary j udgment on Count One  and C ount Five of  the FT C’s  amende d complaint

(mis r e p r e s e n t a t i o n s  in t he  ini t i a l c a l l a n d  to i nd u c e  pa y m e n t).  De f e n d a n t s  do  no t di s p u t e  th a t: 

– their sales  pitch cons ists  of t he lea d s cripts (Attachment 5 to FT C’s  SJ Exhibit  42), the

s h i f t  s u p e r v i s o r s c r i p t s  (Att a c h m e n t 6  to F TC ’ s  SJ  Exh i b i t  42), and  the  ve r i f i c a t i o n s c r i p t s

(A t t a c h m e n t 7  to  FT C ’ s  S J  Ex h i b i t  42) (see, e.g., D e f e n d a n t s ’ r e s p
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th at sh ou ld  be r esol ved  by  th
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    Followed to its logical conc lusion, Defendants ’ ar gument would requir e the C ourt  to give6

Defendants  a “free pas s ” bec aus e they form ed PBS after those orders a nd s ettlements  were ente red,
a n d  to g iv e  De f e n d a n t s  a  fre e  pa s s  e a c h ti m e  in t he  fut u r e w h e n th e y s t a r t up  a  ne w c or p o r a t e
entity,  even if the new e ntity engages  in exac tly the sa me dec eptive ac ts a nd practices  as
Def end ant s’ f or mer  bu sine ss.

15

whether ea ch De fendant,  acting as  a “c ommon enterpr ise ,” knew  the bus ines s  practices  employed

by  P BS ar e il leg al,  and  if  th ey d id  no t,  whe th er  Def end ant s should have known th e s e  p r a c t i c e s  a r e

i l l e g a l, were “recklessly indifferent” to t he  tru t h o r fal s i t y  of th e  mis r e p r e s e n t a t i o n s  th e i r

employees  made, or  were “aware of the high probability of fraud along with an intentional

avoidance of the truth.”   Def end ant s have b een p ut  on  no ti ce r epeat edl y t hat  th eir  bu sine ss6

practices  are illegal.   Defendants  have repres ented in cons ent judgments  and as s urances  of

v o l u n t a r y c o m p l i a n c e  th a t th e y w o u l d s t o p  th e s e  s p e c i f i c a l l y -de s c r i b e d b a d p r a c t i c e s .  De s p i t e  th i s

notice and the ir  prom ise s  to stop their bad conduc t,  they continue violating the law una bated.  T he

C o u r t  m a y  c o n c l u d e  f r o m t h i s  t h a t D e f e n d a n t s  w i l l n o t s t o p  t h e
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16

connec tion with P BS and SOS s ales .  Ninth Circuit law provi des  that if  the C ourt  conclude s  that

D e f e n d a n t s ’ te l e m a r k e t i n g s a l e s  pi t c h v i o l a t e d th e  FT C  Ac t, the  C ou r t ma y a w a r d e q u i t a b l e

m o n e t a r y  r e l i e f i n  th e  fu l l  a m o u n t o f l o s s  i n c u r r e d  b y  c o n s u m e r s .  FTC v. Stefanchik, 559 F. 3d 924,

931 (9th  C i r . 2009). 

i. The undisputed facts support the imposition of the requested injunctive relief
against each of the individual Defendants

Defendant Edward Dantuma does  not dispute the  FT C’s  facts w hich s how that he ha d the

authorit y to control  the dec eptive ac ts a nd practices .  E ach of the other individual Defendants do

not dispute the  FT C’s  facts w hich s how that they directly participated in the dece ptive acts  and

pr act ice s.   F ur th er mo r e,  whi le D ef end ant s ar gu e th at t hey  hav e no t m ade an y m isr epr esent ati on s,

th e y d o n ot d is p u t e  th a t th e y k n e w o f the  rep r e s e n t a t i o n s  c o n t a i n e d in  the  s c r i p t s  th a t th e i r

employees  us ed.  T hey als o do not dispute tha t they were aw are of the cons umer complaints and

s tate Attorney Gene ral actions ge nerated fr om their  bus ines s  practices .  If  the C ourt  conclude s  that

Defendants ’ sales  pitch creates  a “ne t impr es s ion” which is  dece ptive,  or t hat it use d dece ptive

“door opening” s ales  tactics , it should als o conclude  that Defendants  knew of the

misreprese ntations, were “reckles s ly indif fer ent” to the truth or  falsity of t he mis repr es entations , or

at the very leas t,  were “a ware of the high pr obability of  fr aud along with an intentional a voidance

of t he truth” – the sta ndard under which the Court may impose  injunctive liability.   Under the

Ni nt h Ci r cui t’ s Stefanchik, Cyberspace, and Publishing Clearing House line of cas es , and bas ed on

t h e s e  un d i s p u t e d fa c t s , the  C ou r t ma y im p o s e  th e  pe r m a n e n t i n j u n c t i v e  re l i e f th a t th e  FT C  s e e k s  in

i t s  p r o p o s e d  O r d e r (d o c . #108).

j. The undisputed facts support the imposition of the requested monetary relief against
each of the individual Defendants

T h e  C o u r t ma y g r a n t mo n e t a r y re l i e f ag a i n s t e a c h o f the  ind i v i d u a l D e f e n d a n t s  if it

conclude s  that: ( 1) t he mis repr es entations  that Defendants  made to cons umers we re the type upon

which a rea s onable a nd prudent person would rely; ( 2) consumer injur y resulted; and (3) the

in di vi du al D ef end ant  “had  kn owl edg e th at t he co r po r ati on  or  on e of  it s agent s engag ed i n d isho nest

or f raudulent conduct.”  FTC v. Affordable Media, LLC, 179 F. 3d 1228,  1234 (9t h Cir.  1999)

(citi ng Publ’g Clearing House, 104 F. 3d at 1171).   As  disc us s ed above , the C ourt  s hould f ind that

e a c h  o f t h e  in d i v i d u a l D e f e n d a n t s  e i t h e r h a d  a c t u a l k n o w l e d g e  o f m a t e r i a l m i s r e p r e s e n t a t i o n s , w e r e
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reckles s ly indif fer ent to the trut h or f als ity of  a mis repr es entation, or  had aw arenes s  of a high

p r o b a b i l i t y  o f fr a u d  a l o n g  w i t h  a n  in t e n t i o n a l a v o i d a n c e  o f t h e  tr u t h .  U n d e r t h e  N i n t h  C i r c u i t ’ s

Stefanchik, Cyberspace, and Cy  a'o3space ,
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