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UNITED STAT ES DISTRICT COURT
DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION,
Plaintiff,

V.

Case N0.1:09-cv-00894-CKK

SEAN CANTKIER et al.,

Defendants

PLAINTIFF'S OPPOSITION TO DEFENDANT SCOT LADY’S MOTION TO DISMISS

Plantiff, theFederd Trade Commission (“FTC”), heeby sitbmits its gopostion to
defendant Scot Bdy Motion to Dismiss. ladys entireargument is premised on th@ €'’s
supposed fture to alleg facts to meet the stanahbset foth in Section 5(n) of theTC Act. 15
U.S.C.8 45(n). Tha standard, however, gpplies anly when the FTC charges unfairness. In this
casethe FTC has chaged that ladys prectices veredecetive; thus gction 5(n)has no
application to this case. eéBaise the FC’s Amended Complaint does statelaim upon which
relief maygrantel, Ladys motion should be denied.
l. LEGAL STANDARD FOR A MOTION TO DISMISS

To survive amotion to dsmiss, a complaint need ordllece “enouch fads to state a
claim for elief tha is plausible on itface.” Bdl Atlantic Corp. v. Twanhdy, 550 U.S. 544, 570
(2007). h evaluéing aRule 12(b)(6)motion, the court is “obligad to construe thiadual
alegationsin the comgaint in thelight mog favorable to the plantiff, including reasonable

inferences daved from the fatual allegtions.” Davis v. Mikasey 2009 U.S. Dist. LEXIS
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Section 5of theFeded Trade Conmission Act (“FTC Act”), 15U.S.C.8 45. Accordingly, his
motion shoull be denid.

Il. THE FTC STATES A CLAIM UPON WHI CH RELIEF MAY BE GRANTED
UNDER SECTION 5 OF THE FTC ACT

Ladydevotes therdirety of his brief to the iy
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denied507 U.S.909 (1993); Sauthwest Sunsites v FTC, 785 F.2d 1431, 1439ih Cir. 1986).
Express ad deliberte claims a& presumed materla FTC v. SlimAmerica/7 F. Supp. 2d 1263,
1272 (S.D. Ha. 199); FTC v. Wicox, 926 F. Sipp. 1091, 1098 (S.D. Ha. 1995); In re Thompson
Medial Co. 104 F.T.C. 648, 788-89984),aff'd, 791 F.2d 1890J.C. Cir. 1986)cert. denied,
479 U.S.1086 (1987). TheFTC need not prove tha Lady's misrepresentaionswere made with

an intent to defiud or deeiveor wae male in bad &ith. Sege.g, FTC v. Wrld Travel

Vacation Brokers, 861 F.2d 1020, 1029 (7th Gr. 1988); Removatron Int’l Corp. v. FTC, 884

F.2d 1489, 1495 (1st Ar. 1989); FTC v. Five-Star Auto Cly®7 F. Supp. 2d 502, 526 (S.D.N.Y.
2000).

Assuming thedctud allegations of the AmenaeComplaint as true,ddyhas violated
Section 5(apf the HC Act byfalselyrepesentingan afiliation with the United States
governmat. In particula, Ladys use of d titles such as “Makirfgpmeafordable.gov,”
“Financial Stabilitygov,” “Fha Gov,”*wwwhud.gv,” “www.995hope.ay,” and
“www .hopenow.om/,” (seePl. Suppl. Mem. Supp. Mot. felim. Inj. Ex. 2 at 14-15 { 34)
expresslyepesents diliation with progam websites opatad bythe Depaments of the
Treasuryand Housingand Uban Deelopment and the ®PE NOW Alliance (agjovernmat
endorsed consoritium of lenders, service providers, ard other participarts in the nortgage
lendingindustry. Numebpus courts and theTC havefound misrepreentations of gvernmat
affiliation to be deceptiveral theréore to violate the FT Act. See, a.,Slaugh v. FTC, 396
F.2d 870 %th Cir.),cert. denied 393 U.S. B0 (1968); United Sates Ass’h of Credit Bureaus,

Inc. v. FTC, 209 F.2d 220 (7" Cir. 1962); United Sates Navy Weekly, Inc. v. FTC, 207 F.2d 17

(D.C. Cir. 1953)Bennett v. FTC, 200 F.2d 362, 36D(C. Cir. 1952).



Ladys misrepreentations causnsumers skinglegtimate information and &e
housing ounselingavailableto them from gvernmat-sponsored wesites to redee instead
marketing pitches by for-profit companies. As aresut, consumers may bedenied the tods
availableon the legimate govenment wésites to help them determine if yhareeligible for
the govemmert refinancing or loan modifi cation programs, detemrmine whether their mortgage
service is participaing in the pograms, prparethe information neded bytheir lendes, and
locate free HUD-approved housing counselors® Even if consumers cometo redize tha Lady is
not assaiated with or pat of theUnited Sttes government, hisinitial misrepresentaions are still
actionable It is well established that “fie Federl Trade Ad is violated if [a selldrinduces the
first contat throudh decgtion, even if the bwr laer beomes fullyinformed béore entemg the

contract.”

! The A'C need not proveeliane byeah consumer misled hyady. SlimAmerica 77 F.
Sum. 2da 1275. “Requiring proof of subjective rdiance by each individual consumer would
thwart effective prosecutions d large consume redress ations and frudrate the stautory gods
of [Section 13(b)].” FTC v. Figgie Int'l, Inc, 994 F.2d 595, 60®th Cir. 1993)cert. danied,
510 U.S. 1110 (1994) itetions omited).

2 Lady has chdlenged the FTC's aility to dotain monetary rdief in aseparate motion to
(continued...)
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an injunction aginst an individual, the FTC must show that the individual eithe:the
authority to control the unawful ectivities a participated drectly in them. See HFC v.

Affordable Media, LLC, 179 F.3d 1228, 1234 (9th Cir. 1999); Gem Merchandising87 F.3d &
470; FTC v. Amy Travel $ece, Inc, 875 F.2d 564, 5734 (7th Cir.),cert. daied 493 U.S. 954
(1989). An individual maype held liabledr monetay redess for orporde pratices if the
individual had, or should have had, knowledge or avareness d the corporate defendants
misrepresentations Affordable Media, 179 F.3d & 1231; Gem Merchandising 87 F.3d 8470;
Amy Traveg 875 F.2d 8574. This knowledg elenent, howeve neeal not rise to the level of
subjective intent to dediud consunts. Affordable Media, 179 F.3d & 1234; Amy Travé 875
F.2d 574. nstead, the FC need onlydemonstrate thdhe individual had actl&anowledg or
materid misrepresetations, recklss indifferece to the tth or falsityof such epresentations, or
an avareness of &igh pobability of fraud coupld with the intentional avoidanad the truth.
Affordable Media, 179 F.2d & 1234; Amy Travé 875 F.2d 8574.

Again, for puposes of anotion to dsmiss, he Court must aept as trueéhe FTC’s
allegations that ldydireded, controlled, oparticipded in the violative condtic Thus, werghe
FTC to proveall of its alle@tions, ladywould be liable ér both injunctive and monetarelief
for violating Section 5 of the FC Act. Acwordingy, the FTIC's Amended Complaint does state a

claim upon which mape gantel, and lady motion to disniss should be denied.

%(...continued)
strike. SeeDdf. Mot. Strike, Dkt. #58.) TheFTC’s gopogtionto tha mation, filed concurrently
with this opposition, discusses & length thelegal basissypporting the FTC’s aility to dotan
such réef.
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. CONCLUSION

Acceptingthe FTC’s allegations as true,adys misrepraentations of gvernmat
affiliation violate Setton 5 of the FTC At Thus, the FTC’s Amaded Complaint does state a
claim upon whichelief may be gantal. Acordingdy, for the easons gdorth heein, the HC
respectfully requeststha the Cout deny Lady’'s motion to dsmiss
Dated: Deembe 24, 2009 Respecitilly submited,

WILLARD K. TOM
Geneal Counsel
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CERTIFIC ATE OF SERVICE

Undesigneal counsel ertifies tha on Decenber 24, 2009PLAINTIFF 'S
OPPOSITION TO DEFENDANT SCOT LADY’S MOTION TO DISMISSwas
electronically filed with the Clerk of Cout uang the CM/ECF systan, which will automatically
send eminotification of such filingto the followingattorneg of record:

Gregory A. Ashe
LawrenceMartin Hodapp
Michad LawrenceMallow
Ronald Gardlsaac

The undesigned counddurther cettifies that the documents will be mailed Upited
Staes Patd Seavice to thefollowing non-CM/ECF paticipants

Barry M. Benjamin, Esq. David Gunter Esq.

Kilpatrick Stockton ILP Dean Mead

31 West 52nd § 14th Fl. 8240 Deveeux Drive, Suite 100
New York, NY 10019 Viera, Florida32940

Counsel for Sean @kier Counsel for Alan BStourgon
Jan Medof, Esq. Quentin Rhoades, Esq.

915 Fick Building Sullivan, Tdaraci & Rhoades
437 Grant Street 1821 South Avenue West, Third Floor
Pittsburdn, PA 15219 Missoula, MT 59801

Counsel for Jeffrg Altmire Counsel for Michal Haller

Lisa Roye Greg Rivera

1251 Arizona Bed 12713 1' Avenue

Bogart, GA30622 Victorville, CA 92395
Defendant, pro = Defendant, pro =

Kean Lee Lim

10470 Seri Tanjun@inang, Pengy

MALAYSIA

(Via emal)

Defendant, pro

/sl Gregory A Ashe
Gregory A. Ashe
Attorneyfor the Federal Trade Commissn




