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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FEDERAL TRADE COMMISSION,
Case No. 082322-CIV-ZLOCH
Plaintiff,

V.

FIRST UNVERSAL LENDING, LLC, a limited
liability company

SEAN ZAUSNER, individuallyand as ower,
officer, or manage of First Universal Lending,
LLC,

DAVID ZAUSNER, individuallyand as ower,
officer, or manage of First Universal Lending,
LLC, and

DAVID J FEINGOLD, individuallyand as
officer or manage of First Universal Lending,
LLC,

Defendants

PLAINTIFF'S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
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the plaintiff's daim is and the igpunds upon which it s#s.” Swierkiewicz v. Sorema N.A., 534
U.S. 36, 512 (2002); accord Atchison, Topeka & Santa Fe Ry. v. Buell, 480 U.S. 557, 568 n.15
(1987) (under Federa Rule 8, claimant has “no duty to st ou dl of therdevant facts in his
compaint”). “Speeific facts ae na necessay in aConplaint; instead, the staement need only
‘give the deéndant &ir noticeof wha the . . . claim is and theaunds upon which it sts.”
Epos Tech., 636 F. Supp.2d 57, 63 (D.©. 2009) (quotinggell Atlantic v. Twombly, 550 U.S.
544, 555 (2007))

Thus, the Feerd Rules embodynotice pleading and requireonly a congse statement
of the daim, ratherthan evidentiar fads. Accodingly, Defendants’ Motion would be
considerd propely filed only “where aplaintiff's complaint is ‘unintelligablle] (sic),” not whe
a complaint suffrs or ‘lack of detal.” Epos Tech., 636 F. Supp. 2d at 63if@ions omited).
The simplified notice pleding standard elies on liberbdiscoveryrules and summgijudgmaent
motions b definedisputed fats and to dispose of unmeritoriousioia. See Swierkiewicz, 534
U.S. d512. Indeed, courts have found thet if theinformation sought by themotion is dotanable
through discoverythe motion should be deniefee, e.g., Towers Tenant Ass'n v. Towers Ltd.
P'ship, 563 F. Supp. 566, 569 (D.O. 1983) (denyng motion for anore dénite statement
becaise detds such as “d@s, times, names and pés” are“the centrd object of discovey, and
need not beleade”).

Here, the HC’s Complaint § not unintellgible or contising aad does not violatedéesl
Rule of Civil Rocadure 84)’s requirenent of “ashort and plain statemeof the clam showing
that the pleadds entitled to relief.” The Complaint cleér has a mor¢han suffitent statement
of the daim and more thameets the uirement that it beshort and plain.” &r example, the
Complant specificdly identifies the atons of Defedants and how thoseteons arevrongul.
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http://www.makinghomeaffordable.gov
http://www.financialstabiliy.gov

Case 9:09-cv-82322-WJZ Document 57 Entered on FLSD Docket 12/24/2009 Page 5 of 9



Case 9:09-cv-82322-WJZ Document 57 Entered on FLSD Docket 12/24/2009 Page 6 of 9



Case 9:09-cv-82322-WJZ Document 57 -d7Pere-4P OtcLSDocumket2 T/24/2009 -dPage 7 of 9



Case 9:09-cv-82322-WJZ Document 0-6Tu BT4ftere-4P OtcLSDumenketTf /24/2009BT4Page 8 of 9

i . The FTC has alleged actual harm

As stated abovehe F1IC’s Complaint allege consumer hen and injuryin pararaphs
20 throudp 23, and 35.
V. € b o

In short, the FT's Complaint fuly complies with the pleadingequireanents of Fderd
Rule of Civil Roceadure 86) and provides Diendants fair noticeof the darges aginst them and
the gounds ther®r. Diswveryand agument will add furthedetail latey in fact, much
additional supportingaictud material wa provided byPlaintiff in materials filed fothe
Temporay RestrainingOrde and duing thePreliminarylnjunction heang. This Court has
subject matter jusdiction in his matter. Additionallythe FTC has sufficiatly alleged ham.
Accordindy, for the easons ddorth heein, the A C respetfully requests that the Court deny
Defendants’ Motion to Dismiss the Cgfaint with Prejudice.

Dated: Deembe 24, 2009 Respectilly submited,

/s/Gideon E. Sinasohn
GIDEON E. SNASOHN
Special Forida Bar No. A55001392

HAROLD E. KIRTZ
Special forida Bar No. A5500743

Attorneys for Plaintiff

Federd TradeCommgsion

225 Peachae Stret, Suite 1500
Atlanta, Gerga 30303
(404)6561366 (Sinasohn)
(404) 656-1357 (Kirtz)

(404) 656-1379 (Fax)
gsinasohn@ftc.gv
hkirtz@ftc.gv



CERTIFIC ATE OF SERVICE
| HEREBY CERTIFY that on Deember24, 2009, leledronically filed the foegoing
Plaintiff's Opposition to Defenads’ Motion to Disniss the Comglint with Prejulice with the
Clerk of the Southern iBtrict of Floridausing theCM/ECF sytem, which will send notice of

eledronic filing to the following:

David Jon Feingold using then


mailto:david@fkfirm.com
mailto:jmoscowitz@mmmpa.com

